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PREFACE 


10. THE 


READER 


Ni oHE great Genius of the Author, 
Bo 1 ſufficient for — Thing be 
M7 undertook, though the greateſt 
. Affair. of this Kingdom (with * 
eee ' of "whole Europe) for 
many Tears together paſſed thro' his Hands, - 
vuld not b ſo conctal d, no not even from his 
t Setting out, as not 70 make him, upon e- \ 
Occaſion, where the Publick war concern. 
eto appear above the ordinary Level; bere- 
6 122 Eſſay, written upon a very notable 
irs, and with a large View, having had, 
+ thought, a confine Influence upon 
what came o paſs ſeven Tears after" the Pub- 
cation" of it, is no contemptible Evidence. It 
fole forth into the World without an Imprim- 
fur; but" nb ſaoner was the Danger of its be. 
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iv The PREFACE 
ing ſtifled in the Birth overcome, notwitkſiand- Bev 
ing the Vigilance of thoſe, whoſe Intereſt it Pal. 
was to have it ſuppreſſed, than it forced its 
Way by the Strength of Reafon and Law, and 
is thought to have contributed not a little to th 
putting a Stop to thoſe furious Proſecution 
which were then carried on againſt many Lordi 
and Gentlemen, who, it ſeems, eſteemed it not 
for the Intereſt of their Country, to fall in with 
the Meaſures of the Court, when it was co. 
| rupt;" and thereupoy flood up ſo boldly for ia le; 
| Liberty of the Engliſh Subjects, as even there Jene 
| byto' expoſe themſelves to Axes and Halten ge- 
If the Times are fince mended, and our Liv! 
and Liberties are now better ſecured to us, Mut 
the Wiſdom of the Legiſluture, we ought niſi 
to be unthankful- for fo great an Happineſs 
And whatever the Noble Autbor may ha 
any where herein advanced, aut of a | Hr jo 
his Country, "though it might then, among I 
ſome, be interpreted, perhaps, as a Libel; it iſ 
hoped, none will be ſo filly at ever ta imagin 
that it can reflect, in the leaſt, upon the pre 
{ent Adminiſtration, to "which none, for cer 
zain, could be a faſter Friend than his Lord pit 
ip thongb at the ſame Time, it :ronſt be con 
fels'd,: that ſome Perſons bo bad render i xu 
themes Obnoxions to the: Government, where: 
be was in Power, have oum d tbat they 7 Phy 
DT EL | ceid 


K to the Reader. MY 
ivd yet greater Favour from him, than they 
mid from thoſe of whom: they had, abs. 
wh greater Expectations, as having been 
ttely their Friends, and embarked with them 
kewwiſe in the ſame Cauſe. For it was a 
axim with him never to be receded from, 
phatever the Exigence of the State might be, 
pretended to be; that the Greatnels and 

onour of a Prince conſiſts in the Vertue, 

ultitude, Wealth, and Proweſs of his Peo- 

le; and his greateſt Glory is, by the Excel- 
ncy of his Government, ſo to have encour- 

ved Vertue and Piety, that few or no Cri- 

ninals are to be found in his Deminions, 
Pup. 3 6. Alſo, that it is a Scandal upon the 

ing to be repreſented as rather inclined to de- 
re that a Party accuſed ſhould be found 
UIETY, than he ſhould be declared IN- 
r, Far 37 _- x as 
Ido not pretend to ſay, that this great Man 
vas never miſtaken; he was a Man; he was 
; Courtier alſo; he had both the Ordinary In- 
mities of Humane Nature, and Extraordi- 
n Temptations of a Court herein to comend 
ith. But if he was at any Time (as wha 
i there, that is not?) overſeen in the Appli- 
ation of the Rule, or if he did not always ſo 
renuouſly, as he ought, putſue thoſe Maxims 
re. which are here deliver d; the Rule nevertheleſs 
r abideth 
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vi The PREFACE 
abideth the ſame,the Maxims loſe nothing af their 
Truth, his Reaſoning is never the Worſe, or the 


Law by the - Tranſgreſſion thereof abrogated. 8 
Read therefore, and judge; and, without re- 
ſpect of Perſons or Parties, be reſolute to deter- 
mine according to Truth. and Righteouſneſs, and 

to aim conſtantly at the trueIntereſt of the Natiun, 
ang at the Preſervation of our Good old Laws, N| 


Liberties and Privileges, which are here. ſo 
gallantly deſended. For which Reaſon, this 
excellaut Treatiſe is extremely well worthy of 

the Peruſal of every True Britain, who: hath at 
Heart the Lives and Properties of his Fellow- 
Subjects, and more eſpectally every, One who is 
called, or is liable to be called, to that Truſt 
and Office, which herein is with all poſſivle Ex- 
actneſs deſcribed, according to the Known 
Laws and Immemorial Pradtice, .. | 
In it there will be found ſome Paſſages which 
particularly reſpect that very Time, 17 du bich 
it was firſt calculated: "Theſe may he vit her read 
or paſſed over, aſthe Reader finds himſelſ incline. 
7255 is bereby warned againſt : making any 
Application of them. to theſe Timer, or to the 
175 Which are to come; ſince there cannot Þ the 


4 greater Abſurdity, or an higher Injuſtice, N Se 
than hat it ordinarly-committed in Compari- En 
ſons ee 


* 


PHY 


— - — 
* 0 
( I 9 
— — N 4 
1 88 * ä $4 — 
$3 1 3 
— — — — n "> 


* 
. 

* 4 
# 1 * 

* 1 „N — 

* > i of 
. a * 

. ; ; ; 
- * 00 - 


< — by y __ i” — 
— 5 — 2 — _— * 1 > F "© "FS ___ I . 
22> own Ge By 8. * 222 — 7 NN -4 — : - 4 r -2 — 
DIED n * 2 5. — Wee * "©" 2 — — = — 
- a | — Ar wn a Se Cy CO * 5 
5 is — pc 0 PW". F \ 
bs ange 2 — — = 5 — — * 4 - l 2 
h - * — _— : * AC > =,” 3 — Py . ” - — 
— N . 2 — G4 — ; — ——_— _ _— 
5 — a —_—_ . 
ak ” p — - 


SECURITY 
| dF: 5 
I |  Engliſhmens Lives | 


71 Me HE Principal Ends of. all TY 
Government, and of Hu 
Society, were the Security 'gf 
Z Mens Lives, Liberties and Propertie, 
"Iv Afliſtance and Help exc 
8 unto other. and . far 
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bs E in 6 LachCoun ws RE h, and Hap ppine 
Init others, thro _ Want of fuch excelieſe 


kept in their own Hands, and uſed at their oui 


Tonſtitutions, or 3 of Ewige them, 
have been a Prey to the Pride, Luſt, and Cruelty 
of the moſt Potent, and the People have had ng 
Aſſurance of Eſtates, Liberties or Lives, but 
from their Grace and Pleaſure: they have been 
many Times forced to welter in each others Blood 
in their Maſters Quarrel for Dominion, and at 
beſt they have ſerved like Beaſts of Burden, and, 
by continual baſe Subſerviency to their Matters 

Vices, have loſt all Senſe of true Religion, 
— 9 TREE 

Our Anceſtors have been famous in their Ge- 
nerations for Wiſdom, Piety, and Courage, in 
forming and preſerving a Body of Laws to ſecure 
_ themſelves and their Poſterities from Slavery and 
Oppreſſion, and to maintain their Native Free- 

doms; to be ſubject only to the Laws made h 
their own Couſent in their general Aſſemblies, and 
do be put in Execution chiefly by themſelves, thei 
Officers and Aſſiſtants; to be guarded and defen- 
ded from all Violence and Force by their own Arm, 


.. Charge, under their Princes Conduct; entrufting, 
nevertheleſs, an ample Power to their Kings, and 


other Magiſtrates, that they may do all the . 
Good, and enjoy all the Happineſs that the largeſ 5555 
Soul of Man can boneftly wiſh ; and carefullyſ};% 


providing fuch means of Correcting and Puniſhingſſ>* 
zhtir Miniſters and Counſeltors, if they tranſgreſſed”* 


the Laws, that they e, beg abuſe ot 
h the People, or deſ gn againſt their. 


r Wehjare. 
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againſt their Needs 


—— 
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This Body of Nn our Anceſtots always 
¶eſteemed the beſt Inheritance they could leave ro 
I thei Poſterities; well- knowing that theſe were 
| thefiered Fence of their Lives, Liberties, and 

a Eſtates, and an unqueſtionable Title, whereby 

4 they might call what they had their Own, or lay 

they were their Own Men: The ineſtimable Va- 
| [ve of this Inheritance moved our Progenitors 

'E with great Reſolution bravely from Age to Age 

to * it; and it now falls to our Lot to pre- 
ſerve it againſt the dark Contrivances of a P——- 
Faction, who would by Frauds, Sham- Plots, and 
Infamous Perjuries, deprive us of our Birth- 
rights, and turn the Points of dur Swords (our 
avs) into our own Beuel. They have cauſed 
Lords and Commoners to be for a long time kepę 
h in Priſons, and ſuborned Witneſſes to ſwear! 
aa Matters of Treaſon againſt them; endeavouring 
Ichereby not only to cut off ſome who had emi- 
nently appear'd in Parliament for our ancient 
Laws, but thro' them to blaſt the Repute of Par- 
liaments themſclves, and to leſſen the People's 
Confidence. in thoſe great Bulwarks of their Re- 
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gion and Government. 
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The preſent Purpoſe is to ſhew how well our 
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ell Vorthy Fore-Fathers have provided in our Law 
ily for the Safety of our Lives, not only againſt all 
ine Attempts of open Violence, by the ſevere, Puniſh- 


fled 
# Of 


407 


(hit 


ment of Robbers, Murderers, and the like, but | 
he ſecret poiſonous Arrows that fly in the dark,to 
deſtroy the Innocent by: falſe Accuſation and Per- 
juries, Our-Law Makers foreſaw both their Dan- 
gers from the Malice and Paſſion,” that might 

| B 2 ' Cauſe | 


— —— 


Neither wete they ignorant of the Ancient Rs 
*perors, under whom the greateſt of Crimes wa 


Perhaps any 


An Safety, whilſt they lived in due Obedience iff 


| ; 


— II — 
——ä—ä — —— 

. ˙» oc ES. 

— —— — 


tauſe ſome of private Condition to accuſe others 
falſly in the Courts of Juſtice, and the great Ha- 
zards of worthy. and eminent Mens Lives from 
the Malice, Emulation, and Ill Deſigns of conupi 
Miniſters of State, or otherwiſe Potent, who might 
e 7 of J. 2 of Murders in the Form 
and Courſe of Juſtice; either by corrupting of 
Jadges, as dependent upon Meh for — Alo. 
hour and great Revenue, or by bribing and hi- 
ring Men of depraved Principles, and deſperate 
Fortunes, to {wear falſly againſt them; doubtleſs, 
they had heard the Scriptures, and obſerved that 
the great Men of the Jews ſought out many to 
fear Treaſon and Blaſphemy againſt Jeſus Chrif; 
they had heard of Ahab's Courtiers and Judges 
ho, in the Courſe and »Form of Juſtice, by 
falfe Witneſſes, murdered Naboth,* becmufe he wonld 
act ſubmit his Property to aw Arbitrary Puwn 


WW ZMMOEC =S©Seo will. ocw 


let 


wan Hiſtories, and the peſtitent falſe Accuſcts 
that abounded inthe Reign of ſome of thofe'En 


tobe vettuous. Therefore, as became good Le 
iſlators, they made as prudent . 4 

ny Country in the World enj 7s, to 

equal and Impartial Adminiſtration of Juſtice i 
all the Concerns of the People's Lives; that er 
xy, Man, whether Lord or Commonet, might 


Ft 1 „ For this purpo | it is made 
"ſie ene 3. Fundamental in our Governmen 
Pag, 4% that (unleſs it be by Parliamem] 
5 10 — . y 
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no Man's Life ſhall be touched for any Crime 
whatſoever, ſave by the ſudgment 
. of at leaſt Twenty four Men; that Se Mag. Chart. 
mis, Twelve or more to find the 2 5 2d Part 
5 Bin of Indetiment, whether he 51. OY 
nt be Peer of the Realm, or Comm 

m | moner; and Twelve Peers or above, if a Lord; 
of if not, Twelve Commoners to give the Judgment 
o- upon the General Iflue of not Guilty joined; 
ni · of theſe Twenty Four the firſt Twelve are called 
tel the Grand Inqueſt, or the Grand-Fury, for the 
{s, | Extent of their Power, and in regard that their 
nat Number muſt be more than Twelve, ſometimes 
to Twenty Three, or Twenty Five, never were 
if; leſs than Thirteen, Twelve whereof at leaſt muſt 
agree to evzry Indictment, or elſe it is no legal 
Verdict: If Eleven of Twenty One, or of Thir- 


It were no Verdict. The other Twelve, in Com- 
monets Caſes, are called the Petit- Jury, and their 
Number is ever Twelve; but the Jury for a Peer 


J like Authority. The Office and Power of theſe 
Juries is Judicial, they only are the UD GES 
rom whoſe Sentence the Indicted are to expect 
Life or Death; upon their Integrity and Unders 
Iſtanding, the Lives of all that are brought into 
judgment do ultimately depend; from their Ver- 
Not ( 
Lau and Fact. | | 
As it hath been the Law, ſo it hath always been 
; Cuſtom and Practice of theſe Juries, upon all 

WE Den- 


teen, ſhould agree to find a Bill of Indictment, 


of the Realm may be more in Number, tho? of 
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dict there lies uo Appeal; by finding Guilty or 
uilty, they do complicately refolte both 
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General Ifſues, pleaded in Caſes Civil as well as 1! 
3 riminal, to judge both of the Law |} 6 
Sie the Re- and Fact. So it is ſaid in the Re- 
| Ni Jaber id. port of the Lord Chief Juſtice  v 
| Nang ban, Pag. . aughan, . in Buſpel 8. Caſe, that E 
2505 15. theſe Juries determine the Law in. te 
ra all Matters where Iſſue is joined y 
dd tried in the Etincipal Caſe, whether the Iflue I pe 
i>abonta Treſpaſs or a Debt, or Diſſei zin in As- ¶ te 
Nes, or a Tort; or any ſuch like; unleſs they ſhould I be 
Rleaſe to 557 a Syecial Verdict, with an implicite I li: 
Mixk in the Judgment of the Court, to which u M 
cas: oblige them againſt their Wills. | 

* Theks.lak,Twelvemuſt be Men of equa! Con» iff of 

_ * Tfion with the Party indicted; and are called his In 
Beers +: Therefore, if it be a Peer of the Realm, ¶ be 
they muſt be all ſuch, when indicted at the Suit thi 
bf: the King; and in the Caſe of Commoners, ſto 

' every Min of the Twelve mult agree to the Vet -· N de 
dict freely, without Compulſion, Fear, or Menace, ¶ dic 
alſe it is no Verdict. Whether the Caſe of a Peet pui 
Be harder, I will not determine. Our Anceſtors: ] 
were careful that all Men of the like Condition Di. 
and; Quality, preſumed to be ſenſible of each o ·¶ tur 
thers: Infirmity, ſhould muatuallj be Judges each ho; 
of others. Lives, and altærnately taſte of Subjection Liv 
and Rule; eyery Man being equally liable to beſſtio: 

[ 5 7 or indicted, and perhaps to be ſuddenly} I 
| Judged by tlie Party, of: whom he is at preſent the 
+ ukee, if he be found innocent. Whether it beNLif, 
Lord or Commoner that is indicted, the Law in- en- 
tends (4s near as may be) that his Equals that fel 
judge ii:m; i aa Ar: TY be 
7 , Bron 
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HIM, and he TO THEM, or at leaſt his Neæig 
hours or Dwellers near about the Place, where the 
e- | Crime is ſuppoſed to have been committed, to 
ce whom ſomething of the Fat# mult probably be 
at kzown ; and though the Lords are not appointed 
in ro be of the Neighbourhood to the Indicted Lord, 
ed | yet the Law ſuppoſes them to be Companions, and 
ue I perſonally well known each unto otber, being preſumed 
tobe a ſmall Number, (as they have anciently 
1d been) and to have met yearly, or oftner in Par- 
ite ament, as by Law they ought, beſides their other 
ne Meetings, as the Hereditary Counſellers of the 
Kings of Exgland. If Time hath altered the Caſt 
n. of the Lords, as to the Number, Indifferency, and 
118 ¶ Impartiality of the Peers, it hath been, and may 
m, ¶ be worthy of the Parliament's Conſideration, and 
uit the greater Duty is incumbent upon Grand- Juries 
rs, ¶ to examine with the utmoſt Diligence the Evi 
et- dence againſt Peers, before they find a Bill of In- 
ce, dictment againſt any of them, if in Truth it may. 
ee put their Lives in greater Danger. 
ors It is not deſigned at this Time to undertake 2 
ion Diſcourſe of Petit- Juries, but to conſiderthe Na- 
o- ure and Power of Grand Inqueſts; and eo ſhew 
ach how much the A re the Fortunes, and the 
ion Lires of Engl; Men depend upon the Conſeien- 
be ſtious Performance of their Dux. 
ny It was abſolutely neceſſary for the Support of 
ent the Government, and the Safety of every Mans 
ife and Intereſt, that ſome ſhould be truſted to 
e all ſuch as by Freaſons, Felonies, or 
leſſex Crimes, diſturbed the Peace, that they might 
de ptoſecuted, and brought to condign Puniſb- 
My ment ; 
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ment; and it was no leſs needful for every Man's 
Quiet and Safety, that the Truſt of ſuch Inquiſ- 
tions ſhould be pur into the Hands of Perſons of 
Underſtanding and Integrity, Indi fferent, and Im- 
partial, that might ſuffer no Man to be falfty ac- 
cuſed, or defamed, nor the Lives of any to be put 
in Jeopardy, by the malicious Conſpiracies of Great 
or Small, or the Per juries of any prefligate Mretehes: 
For theſe neceſſary, honeſt Ends, was the Inſti- 
tution of Grand- Jur ies. 

Qur Anceſtors thought it not beſt to truſt this 
great Concern of their Lives and Intereſts in the 
Eads of any Officer of the King's, or in any Judges 
named by him, nor in any certain Number of Men 
during Life, leſt they ſhould be awed or influenced 
by great Men; corrupted by Bribes, Flatteries, ot 
Love of Power; or become Negligent, or Partial 
to Friends and Relations; or purſue their own 
Quarrels, or private Revenges; or connive at the 
Coolpiracies of others, and indict thereupon. But 
this Truſt of enquiring out, and indicting all the 
Critginals in a County, is placed in Men of the 
ſame County, more art leaſt than Twelve of the 
moſt honeſt, and moſt ſufficient for Knowledge, and 
Ability of Mind and Eſtate, to be from Time to 
Time at the Seſſions and Aſſizes, and all other 
Commiſſions of Ojer and Termi ner, named and re- 
turned by the chief Sworn Officer of the County 
the Sheriff, (who was alſo. by expreſs Law anct 
'ently choſen annually by the People of every: 


_ - County) and truſted with the Execution of al 


Writs and Proceſſes of Law, and with the Power 
of the County to ſuppreſs 2ll Violences, * u 
. , 5 ; 1 Out: 


FW 
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fl. Kouts, Riots, and Rebellions. Yet our Laws 
of fl ft nor the Election of theſe Grand Inqueſts ab- 
1. olutely to the Will of the Sheriffs, but have de- 
c- ſcribed in general their Qualifications, who ſhall 
ut | enquire and indict either Lord or Commoner: 
eat | They ought, by the old Common Law, to be 
es; | lawful Liege People, of ripe Age: not over-aged 
ti- Nor infirm, and of good Fame among their Neigh- 
bours, free from all reaſonable Suſpicionof any De- 
nis 6gn for. himſelf or others, uponthe Eſtates or Lives 
-he ot any ſuſpected Criminals, or Quarrel or Contro- 
res verſy with any of them: They ought to be indiffe- 
en rent and impartial, even before they are admitte 
ed to be ſworn ; and of ſufficient Underſtanding an 
ot Eſtate for ſo great a Truſt. The _ „ 
ial ancient. Law-Book, called Briton, „ te Dl 
wif ofgreat Authority, ſays, The Ste: 
the riff *'s Bailiffs ought to be ſworn to return ſuch as 
gut know beſt ko ro enquire, and diſcover all Brea- 
theſſl ches of the Peace; and leaſt. any ſhould intrude 
the themſelves, or be obtruded by others, they ought 
the to be returned by the Sheriff, without the Denomd- 
andi nation of any, except the Sheriff's Officers. And & 
to greeable hereunto was the Statute of 5 


ry IV. 


* at Meſtminſter of Perſons named to the Juſtices, 
©-without due Return of the Sheriff, of which/Per- 
ſons ſome were outlawed, &c. and ſome fled to 
Sanctuary for Treaſon and Felony, Cc. 

© whom, as well many Offenders were indicted, 
as other lawful Liege People of the. — 
© Guilty, by Conſpiracy, Abetment, and falſe 


"| © Becauſe of late Inqueſts were taken 


heir Emy IV. in theſe Words, Hem, dL A- i 


« Imagi- 


| 1 5 
© Imagination of others, &c. againſt the Courſe .. 
ot the: Common Law, Oc. It is therefore grant- |?” 
© ed, for the Eaſe and Quietneſs of the People, Y.”- 
that the ſame Indictment, with all its: Depen- 
©. dences, be void, and holden for None for ever; 
© and that from henceforth; no Idi&ment be 
made by any ſuch Perſons, but by Inqueſt of 
the King's Liege People, in the Manner as was 
uſed, c, returned by the Sheriffs, &c. without 
any Denomination to the Sheriffs, &c. accord- 
ing to the Law of England; and it any Indict- 
„ ment be made hereafter, in any 
A Point to the contrary, the ſame be 
Fol. 33. - © Alſo void, and holden for None 
for ever.“ See alſo the Statute'd 
Naim. 2. Chap. 38. and Artic, Super Cortas,. Cap. g, 
So careful have our Parliaments been, that the 
Power of Grand Inqueſts might be placed-in the 
Hands of good and worthy Men, that if ONE 
Man of a Grand Inqueſt, though they be Twenty 
Three or more, ſhould not be Liber & Legalis Hag 
or ſuch as the Law requires, and duly returned 
awithout Denomination to the Sheriff; all the Indici. 
ments found by ſuch à Grand Jury, and the Proceeding 
uh bent, are void and null. So it was adjudged tt 
I know too well, that the Wiſdom and Care 
of our Anceſtors, in this Inſtitution of Grand- 
uries, hath not been of late conſidered as it 
ought ; nor the Laws concerning them duly ob- 
ferved ; nor have the Gentlemen and other Me 
; of Eſtates, inthe ſeveral Counties, dilgerned hov 
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inſenſfibly their legal Fa 8) 0 Juriſdt&ion in 
their Grand and Petit-Juries isdecayed, and much 
Jof the Means to preſerve their own Lives and In- 
'tereſts, taken out of their Hands, Tis a won- 
der that they were not more awakened with the 
c | Attempt of the late Lord Chief Juſtice Keiling, 
ho would have uſurped a Lordly Dictatorian 
Power over the Grand- Jury of Somerſetſhire, and 
commanded them to find a Bill of Indictment 
. bor Murder, for which they ſaw no Evidence; 
and upon their Refuſal, he not only threatned 
the Jury, but aſſumed to himſelf an Arbitrary 
Power to fine tbe. J 
Here was a bold Battery made upon the ancient 
Fence of our Reputations and Lives: If that Ju- 
ice's Will had paſſed for Law, all the Gentlemen 
of the Grand- Juries muſt have been the baſeſt 
Vaſſals to the Judges,” and have been penally 
obliged jurare in Verba. Magiſtri, to have ſworn 
1 0 the Directions or Did ates of the Judges: But 
10 Thanks be to G OD, the late Long Parliament 
” though filled with Penſioners). could not bear 
uch a bold Invaſion of the Enghſb Liberty; but 
pon the Complaint of one Sir. Hugh Windham, 
Foreman of the ſaid Jury, and a Member of that 
Parliament, the Commons brought the then 
hief. Juſtice to the Bar, to acknowledge his 

Fault; whereupon the Proſecution ceaſed.” . , 
The Truſt and. Power of Grand- Juries is, and 
Þught to be, accounted amongſt the greateſt, and 
dt moſt Concern, next to the Legiſlative, The 
uſtice of the whole Kingdom, in Criminal Caſes, 
Þ moſt wholly depending upon their Ability and 

5 | Integrity, 
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Integrity, in tlie due Execution of their Office i 
beſides, the Coucernments of all Commoners, tue © 
Honour, Ræput.u ion, Eſtates, and Lives, of alll & 
the Nobility of England, are ſo tar ſubmitted toff V 
Thcir Cenſure, thai they may bring them intoſ iu 
Queſtion for Treaſon, or F. on), at tactr Diſcre 
tion; their Verdict muſt be enter'd upon Record ta 
againſt the rhe greateſt Lords, and Proceſs muſt th 
legally go out agaunſt tnem them thereupon, tx th 
impriſon them if they can be taken, or to ou Þ 
law them, as the Statutes direct; and if any Pc} ne 
of the · Realm, though innocent, ſhould juſtly fea & 
a Conſpiracy againſt his Life, and think fit tl C. 
aut hdrau, tlie Direction of the Statutes, in prof 
"cecding to the Qutlawry, being rightly. purſued] Il 
the could never reverſe tie Outlawry, as the LN 
now ſtands, ſave by Pardon, or Act of Parlia\ 
ment, Hence it appears, that ipcaſe a Grand ji V 
ry ſhould be drawn to indict a Noble Peer unjuſti > 
either by Means of theirown Weakneſs, or Pa 
ctiality, or:a blind Submiſſioi to the Directi i 
. *6r Opinion of Judger; one. ſuch-Failute of aJuyg** 
may occaſion: the Ruin of any of the Beſt d, 


Greateſt Families in England 31 mention this con 
*tent of the- Grand- jury s Power overall the NY"? 
Bility, only to ſhewtheir:joint Interęſt and. Cot 50 


LY Wl 


eern with the Commons of Englund in this arc 7 


ae, r 
he Grand- Juries are truſted to be the Prin ng 

al Means of preſerving the Peace of the whe le 
Kingdom, by the Terror of executing the Pen 0 55 
Laws againſt Offenders, by their Wi om, Dil Per 
gence, and Faithfulneſs, in making due Enqu 
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ries alter ER. of = Peace, and bringing 
every one to anſwer for his Crime, at the Peril 
of his Life, Limb, and Eſtate; that every Man, 
who lives within the Law, may ſſeep ſecureiy in. 
own Houle: „ e ff L 

Tis committed to their Charge and Truſt, ta 
cke care of bringing Capiral Oitenders to pay. 
their Lives to Jultice, apd leſſer Criminals to o- 
ther Puniſhments, according to their ſeveral Be- 
merits. The Courts, or Judges, or Commiſſio- 
ner of Oper and Terminer, and of Goa Delivery, 
are to receive only from the Grand-Inqueſt att. 
Capital Matters whatſoever, to be put in Iſſue, 
tried and judged: before them by the Petit-Juries., 
The whole Stream of Juſtice, in ſuch Caſes, either; 
tuns freely, or is ſtopped and diſturbed as the; 
Grand-Inquelts do theit Duties, eithertaithtully,, 
and. priftently,” or neglect or omit them. .. > 
And as one part 2» their Duty is to 1udicd Ofr: 
delt, ſo another Part is to prctect the Innocent, in 
their Reputations, Lives and Interefts, from falle., 
$ccuſcrs, and Malicious Conlpirarors.: They are, 
to ſearch out 'the Truth of ſuch Informations as 


- 


Em before them, and to reje&.the Indicement ib; 


Rhe ndt ſufficiently proved; and farther, ifthey 
xbeng 3g4ink any Man's Life or Eftatedy ſuch» 
as offer a Bill of Indiftment 7 the Laws of God, 
and-of the Kingdom, bind them to uſe all poſfi-, 
£2 Y "PE YE RET 7 » "I * + SIS” 7 * 
ble Means to diſcover the Villany; and if it aps, 


>» Jaye any {he jIcion of Malice, · or wicked 
8 lt 


pear to them Twliercof che) are the Legal Judge, 
F be n Conſpiracy, of Malicious Töne e 2. 


ügſt the" Mcuſed, they are bound by the highöſt. 
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| Obligations e not only 
to reject ſuch a Bill of Indictment, but to indict 
forthwith all the Conſpirators with their Abettors 
0000000 
Doubtleſs there hath been Pride and Cove- 
touſneſs, Malice and Deſire of Revenge in all 
Ages, from whence have ſprung falſe Accuſations 
and Conſpiracies; but no Age before us ever 
tarched fach Villanies, as our P— Faction have 
contrived againſt our Religion, Lives, and Liber- 
ties. No Hiſtory affords an Example of ſuch For- 
geries, Perjuries, Snbornations, and Combinarti- 
oas of infamous Wretches, as have been Jately dil- 
covered amongſt them, to defame. Loyal, Innocent 
tts, and to ſhedtheir guiltleſs Blood in the 
Form and Courſe of Jultice,and to make the King's 
molt faithful Subjects appear to be the vileſt Tray- 
tors unto him. In this our miſerable State, Grand- 
Juries are ouronly Security; inaſmuch as our Lives 
cannot be drawn into Jeopardy, by all the mali- 
cious Crafts of the Devil, unleſs ſuch a Number 
of our honeſt Countrymen ſhall-be ſatisfy d in the 
Truth of the Accuſations. For Prevention of 
ſuch Plotters of Wickedneſs as "py abound, 72 
„that Statute made in the 420 
— Mt. Eli. 3, 3. in theſe Words: To 
* s, 3. 3. «efchew the Miſchiefs and Damage 
c done to divers of the Commons by Falſe Accu- 
ers, which oſten- times have made the Accuſati- 


for the Profit ofthe King, ox of his People; which 
c accuſed Perſons, ſome have been taken, 


Counci 
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ons more for Revenge and ſingular Benefit, than 


F accule: ken, and b 
Ffometimes -cauled to come before the King's 


- e 
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Council by Writ, and other wiſe, upon gtie vous 
© Pain, againſt the. Law; it is aſſented and accor- 
* ded for the good Government of the Commons, 
that no Mag be put to Anſwer without Pre- 
«* ſentment befote Juſtices, or Matter of Record, 
Ce. according to the dd Law of the Land, and xf 
8 any, Thing be done to the contrary, it ſhall be 
* void in Law, &c. And (ſaith the Hatute of 
the 25th of Elix. 3, 4.) None ſhall be taken 
by Petition, or Suggeſtion made to the King, 
or to his Council, unleſs it be by Indictment, 
* or Preſentment of good and lawful People, 
of the ſame Neighbourhoed where ſuch Deeds 
be done, Cc.“ That is to ſay, by a Grand- 


R 
All our Lives are thus by Law truſted to the 
Care of dur Grand Inqueſts, that none may he 
put to anſwer for their Lives, unleſs they indict 

them. If a cauſſeſs Indictment of any Man ſhould 

carele ſi paſs from them, his guiltleſs Blood, or 
vhat Prejudice ſot ver the Accuſed ſhould thereby 

ſuffer; muſt reſt upon them, ho by Breach of their 
Truſt were the Occafions of it; their Fault can- 
not be excuſed by the Proſecution of an Attorney, 
or Solicitor General, or any other Accuſer, if it 

were in their Power to be more truly informed 

in the Cafe. . Whoſoe ver prevents not an Evil 
when he may, conſents to i. 
Noto oblige theſe Juries to the more conſci- 
entious Care, to indict all that ſhall appear to them 
Criminals, and to ſave every Innocent, if it may 
be, from unjuſt Vexation and Danger, by Malice 
and Conſpiracy, „ * 
2 ö 2 ä 0 
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to be impos'd uponthem, A cannot be alter'd, 
except by Act of Parliament: Therefore every 
Grand- Jury Man is ſworn; as the Fore-man, in 
the Words following, vx. | 

Du ſpall diligently enquire,” and true Preſentment 
male, of- all ſuch Articles, Matters, and Things, as 
hall be given jou in Charge. Aud of all other Matters 
au Things as ſhall come to your own Knowledge, touch. 
ing this preſent Service. The King's Council, your 


, Fellows,, and your own you ſhall keep ſecret : You ſhall 
« preſent no Perſoa for Hatred or Malice; neither ſhall fl 


Jou leave any one unpreſented for Favour or Affection, 
for Love er Gain, or any Hopes thereof; but in al 


- Things you ſpall preſent the Truth, the whole Truth, 


. and nothing but the Truth, to the beſt of voir Knou- 
:#dge; ſo help you Cod. The Tenor of the Oath 
is plain; ſaying in theſe Words, All ſuch Matten 


and Things as ſhall be given you in Charge. But 
-whenfocver' a general Commiſſion of Oyer and 


Termirer is iſſued, all Capital Offences are always 
the principal Matrers given in Charge to the 
Grand- Jury, which is enough for the preſent 
- Diſcourſe of their Duty: Hence then it evidently 
«appears, that every. Grand-Jury is bound to 
enquirediligently after the Truth of every Thing, 


for which they ſhall indict or preſent any Man: I. 


They are: not only bound by the Eternal Law 


of loving their Neighbour, to be as tender of 


the Life and good Name of every Man, as of their 
aun and therefore to take Heed to the Truth 
vn accuſing or indicting any Man; but their 


epteſs Qath binds them to be diligent. in ther I fa 
Enquiriesz that is, to receive no Suggeſtion: of | 


65 any 


by any, Decem, 13. 1658. 


any Crime for Truth, without examining all the 


' Circumſtances about ir, that fall within their 
Knowledge; they ought to conſider the firſt In- 
formers, and enquire as far as they can into their 


Aims and Pretences in their Proſecutions; if 


Revenge or Gain ſhould appear to be their Ends, 


there ought .to be the greater Suſpicion of the 
Truth of their Accuſations ; the Law intending 
all Indictments to be for the Benefit of the King 


and of his People, as appears by the Statute of 
42 Eliz. 3, 3. Next, the Jury are bound to en- 
quire into the Matters themſelves, whereof any 


Man is accuſed, as to the Time, Place, and all 


other Circumſtances of the Fact alledged. There 


have been falſe Informers that have ſuggeſted 
Things impoſlible ; for Inſtance, That * Thirty 
Thouſand Men in Arms werekept in Readineſs for 


an Exploit, in a ſecret Place, as if they could 
have been hid in a Chamber, or a Cabinet. The 
Jury ought alſo ro enquire after the Mitneſſes, 


their Condition and Quality, their Fame and 
Reputation, their Means of Sub/iflence, and the Oc- 


afron whereby the Facts whereof they bear Wit- 


neſs came to their Knowledge. Sometimes Perſons 


of debauched Lives and low Condition, have de» | 


* 


N 2 Diſcourſes, and treaſouable Counſels againſt 
e 


rſons of Honour and Vertue, ſo unlikely to 


come to their Knowledge, (if ſuch Things had 


FF 

9 Thirty Thouſand Spauiſh Pilgrims incognito, to cut all 
d Proteſtants Throats, in 1678. And the many Thou- 
nds of Iriſb Cat-Throats, in all Parts of England, at once, 
maſſacring Men, Women, and Children, but never ſeen 


18 
been) that their Pretence of being privy to them, 
vas a ſtrong Evidence that their whole Story was 
falſe and feigned. It is alfo agreeable unto our 
ancient Law and Practice, and of great Conſe- 
quence in Caſcs of Treaſon or Felony, that the 
1 enquire after the Time, when firſt the Mat- 
ters depoſed came to the Witneſſes Knowledge, 
and whether they purſued the Directions of the 


Law in the immediate Diſcovery and Purſurt of 


the Traytor or Felon, by Hue and Cry, or other- 
wiſe, or how long they concealed the ſame; theit 
Teſtimony being of little or no Value, if they 


have made themſelves PART AK ERS OF 


THE CRIME by their voluntary Conceal- 
ment. 5 
Neither may the Jury lawfully omit to enquire 
concerning the Parties accuſed, of their Quality, 
Reputation, and the Manner of their Conver- 
Tation, with many other Circumſtances ; from 
hence they may be greatly helped to make right 
Inferences of the Falſhood, or Truth of the 
Crimes, whereof any Man ſhall be accuſed. The 
Jury ouglit to be ignorant of nothing whereof the 
can enquire, or be informed, that may in their 
Underſtandings enable them to make a true 
Preſentment or Indictment of the Matters before 
. 5 | 
When a Grand- Jury is ſworn to enquire dih- 
gently after all Treaſons, Cc. tis natural and ne- 
ceſſary to their Buſineſs, to think of whom they 
ſhould enquire; and *tis. plainly and eaſily re- 
ſolved, that they ought to enquire of every Man 


4 


Treaton 


that can of will inform them; and if any kind of 


as may be uſeful to diſcover it; whether that 


ſwer the Jury's Expecttations, muſt reſt in their 


own Underſtanding or Gonſcience) to reſttain 


Knowledge each of them hath of any Matters in 


MUST - know or. have heard of all notable Things 


- 
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Treaſon be ſuggeſtd to them, to have been done 
by any Man, or Number of Men, their Duty is 
the ſame in that Particular, as it was in the Ge- 
neral, that is, to ſeek diligently to find the Truth, 
Tis certainly inconſiſtent with their Oaths, to 
ſhut their Ears againſt any lawtul Man, that can 
tell them any Thing relating unto-a Crime in 
queſtion before them: No Man will believe, nor 
can they themſelves think, that they deſire to 
find and preſent the Truth of a Fact, it they ſhall 
refuſe to hear any Man, who ſhall pretend ſuch 
Knowledge of it, or ſuch material Circumſtances, 


which ſhall be ſaid by the Pretenders, will an- 
Jacgements, when they have heard them. It 


eems therefore, from the Words of the Oath, 
that there is no Bound or Limit ſet: (ſave their 


them to any Number or Sort of Perſons of whom 
they are bound to enquire; they ought firſt and 
principally to enquire of one another mutually, what 


Queſtion before them; the Law prefumes, that 
ſome at leaſt of ſo many ſufficient Men of a County, 


done there againſt the Publick Peace; for that End | 
the Juries are by the Law to be of the Neighhbovir- 
hood to the Place where the Crimes are committed. 
If the Parties, and the Facts whereof they are 
accuſed, be known to the Jury, or any of them, 
their own Knowledge will ſupply the Room of ma- 
) Wimeſſes, Next they ought to enquire fall 

C 


— 
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: ſuch Witneſſes as the Proſecutors will produce a- 
gainſt the Accuſed, they are bound to examine Ju 

all fully and prudently to the beſt of their Skill]. 

every a aye ought to ask ſuch Queſtions (by 


a the Fore-Man at leaſt ) as he thinks neceſſary to 
reſolve any Doubt that may ariſe in him, eithet u 
About the Fact, or the Witneſſes, or otherwiſe; D; 
if the Jury be then doubtful, they ought to re. 
cceive all ſuch further Teſtimony as ſhall be offer'd 
them, and to ſend for ſuch as any of them do think 
able to give Teſtimony in the Caſe depending. 
If it be asked how, or in iat Manner the ]u- 
- ries ſhall enquire ? The Anſwer is ready, accor- 
ding to the beſt of their Underſtandings, : they 
only, not the judes, are {worn to ſearch DI. 
LIGENTLI to find out all Treaſons, &. 
within their Charge; and they muſt and ought 
to uſe their oun Diſcretion in the Way and Man 
ner ot their Enquiry: No Directions can legal) 
be impoſed upon them by any Court of Judges: 
An honeſt Jury will thankfully - accept Good A. 
vice from Judges, as they are Aſiſtant,; but they 
are bound by their Oaths to preſent the Truth 
the whole Truth, and Nothing but the Truth 
. to. thebeſt of THEIR: OWN, nor the Judge: 
Knowledge: Neither can they, without Breaci 
zol that Oath, reſign their Conſciences, or blind 
ly ſubmit to the Diates ot Others; and there 
4 Gate ought. to receive or rect ſuch Advices, 2 
. _ jndge them good ot bad. ; 
Il the Jury ſuſpect a Combination of Witneſſ 
ſes againſt a Man's Life, (Which —_ * 
%% 


- 
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Judges do not diſcern (and think it needfu} to 
| examine them privately and ſeparately, the Diſcre- 
tion of the Juries in ſuch a Caſe is their only 
beſt and lawful Guide, though the Example of 
all Ages and Countries, in examining ſuſpected 
| Witnefles privately and ſeparately, may be a good 
Ihen ts chem 

Nothing can be more plain and expreſs, than 


Jurors need not ſearch the Lau Broks, nor tumble 


earn more certainly our Ancient Law in this Cale, 
Ethan from: a!rthe Books in their Studies. The 


the Words of the Oath are to this Purpoſe. The 


erer Heaps: of old Records for the Explanation of 
Im. Our greateſt Lawyers may from hence 
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for the Diſcovery of it, if it be commanded Vet 
the Judges. 
And therefore if they are jealous of a Comb 
= Harion. of Witneſſes, or that Corruption and Sub. In 
ornation hath been made Uſe of, they cannot beſhn; 
reſtrained from asking all ſuch 2 as mayſh 
conduce to the Sifting out ot the Truth, not from 
examining the Witneſſes private 
EPS and ſeparately ; leſt (as Forteſey 
ſays) the Saying of one ſhould 
\Provake or inſtruct others to ſay the like. 
Nor are the Jury tied up to enquire only d 
ſoch Crimes as the Judges ſball think fir to gin 
them directly in Onarge, much ies of ſuch Bilk 
'only as ſhall be offered to them; but their "Enqui ur 
ry ought to extend to all other Matters and Thing 
-20hich all come to their Knowledge, touching th 
preſent Service. If. they have Gromid to ſuſpeal 
that any Accuſation before then proceeds from | 
-Confpiracy, they are obliged by their Oaths ti 
turn their Enquiry that Way, and if they find 
Cauſe, nor only to reject the Bills offered upo 
uch Feſtimony,: bat to indi& ſuch Witneſſeg 
and all che Abettors of their Villan). * 
They are carefully to exantine uber Sort of Meiſpe 
he Witnefies are; for tis a Rule in all Laws | 
that Turpes à Tribunalibus arcentur, Vile Perfonif 
"ought to be rejected by Courts of Juſtice. — . 
Witnelkes would Tay —— ene 0 5 
moting it. And the "Gln Jury are to take 1 | 
vkadmitting ſuch The y maß and ought (if the] 
- have baxerain- — of them) to ask t 
Witneſſes * their Condition and Wa 
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Vet living, which may beſt inform them what Som 
f Men they are. Tis true, it may be lawful for 
bi he Witneſſes, in many Caſes, to refuſe to give 
ub-YAnſwer to ſome Demands which the Jury may 
beſfnake; as where it would be to accuſe themſelves 
nayſÞþf Crimes; but yet that very Refuſal, or avoid- 
olihng to give direct Anſwers, may be of great Uſe 
neo the Jury, whoſe only Buſineſs is to find out 
Ahe Truth; and who will be in a good Meaſure 
Fnabled to judge of the Credit of ſuch Witneſſes, 
Is dare not clear themfelves of Crimes, which 
Fommon Fame, or the Knowledge of ſome: of 
rhe Grand-Inqueſt hath charged them with. «: 
Bil If the Witneſſes which come before the Grand- 
upon an Indi&tment for Treaſon ſhould diſ- 
over upon Examination that they concealed it a, 
Song Time without juſt Impediment, the Pre- 
pedlumption of Law will be ſtrong againſt” them, 
hat no Sex e. of Honeſty or of their. Duty brought” 


hem at laſt to reveal it. | . 


F 
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It appears by Bracton, that ancient Write 
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K+ Bra. L. 3. C. 3. Non morari inbes. Os. wa debes bet, 
IK aliqua Negotia, Nad urgentiſſima, S 

biz. vix permittitur ei quod retro aſpiciat, &c. Si poſt in- 
"Frvallum accuſare velit, non erit de Jure audiendus 


t betheard er. it was ſcarce. permitted 
e he) to look back in their going ſuch 
Qught.co be their Speed to make known the Trea 
on Or ik in any Cale they be other wife open: f 
1y. Hagitious, though they be not legally ipfamons, 
Or if they are Men of deſperate Fortunes, - ſo that 
the Temptation of JYant is manifcltly rong upaa 
them, and, the Reſtraint of Conſcience can by 
ſuppoſed to be little, or none at all; Whatever 
they ſay, is (at leaſt) ye heard Piu dun 
eee Mary. Caution, . if. not. total. 
n . dei 6d. P 
Crim Law. Lib 26. „el eee e ee 
3. feet Loyerty, that a Wir 
„ ess cannot {car himſelf to bi 
worth. Ten Pounds, is ſufficient to 14) him aſide 
wholly in theſe high Concernments of Crimiui 
; Caſes ; And in ſome. other Kingdoms, to be. 
| looſe, Liver is an, Obje&ian pf the lame Forc: 
..deainſt any produced for Witnelles, 
Ad forthe better Diſcovery, of the Truth o 
' any Fa&in Queſtion, the Credit of the WitnelrsY 
and the Valve of the Teſtimonięs, it is the Dutg © 
of. the Grand- Inqueſt to be well informed concef 
ning the Parties ingigted, of their uſual Reſidenct 
their Eſtates and Männer ef living, , their, Com 
panions and Friends, "ith whom, they arr: 
cuſtomed.to ; canyerſe ; ſuch” Knowledge bein 
neceſſary to make a good Judgement upon ma 
Accuſations: But moſt of All in Suſpicior's; 0 
Indictments of ſecret Treaſons, er Treaſonab 


* S . - 


Words, where tlie Accuſers can be of no Credit 


if it be altogether incredible that ſuch Things a 


ahey teify mould come to'theit Waal 1 
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Sometimes the Quality of the accuſed Perſon 
xi may ſet him at ſuch a Diſtance from the Witneſ- 
ca- ſes, that he cannot be ſuppoſed to have con ver- 
ſedꝭ with them familiarly, if his Wiſdom and 
Conduct hath been always ſuch, that it is not 
ctedible he would truſt Men ſo inconſiderable, 
or meer Strangers to him, and ſuch as are whol- 


ly uncapable to aſſiſt in the Deſigu which they 
pretend to diſcover. | 7 
Can the Grand-Inqueſt believe ſuch Teſtimo- 
ny to be of any Value? Or can they avoid ſu- 
ſpect ing Malice, Combination, and Subornation 
iin ſuch a Caſe ? Or can they ſhew themſelves to 
be jak and conſcientious in their Duty, if they 


ſi do not ſuſpend their Verdict until farther Enqui- 
de I/ and write Inoramis upon the Bill? ä 
x lt is undoubtedly Law which we find reported 


Win Stiles, That Though there be Wit- Stiles Repor. x1. 
Woes who prove the Bill, yet the Grand- Inqueſt is 
int band to fied it, if they ſee Cauſe to the contrary. 
Now to make their Enquiry more Inſtrumen- 
tal and advantageous to the Execution of Juſtice, 
they are enjoined by their Oath to keep ſecret 
the King Cvunſel, their Fellous, and their own, 
Ferhaps tis not ſufficiently underſtood or confi- 
er d, what Duty is enjoined to every Man of a 
T2nd-Jaqueſt, by this Clauſe of their Oath, 
Focing ſeldom (if gver) explained to them in the 
oeneral Charge of the Judges at Seſſions or Aſſi- 
Nes: But it is neceſſary that they ſhould apprehend 
what Counſel of the King is truſted with them, 
Certamiy there - is or ought to be much more of 
r communicated. to them, than is commonly 

14 C thought 
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thought, and In Things of the greateſt Conſ 
. . quence. To them ought to be committed in thy 
ſeveral Counties where any Proſecutions are be 

un, the firſt Informations aud Suſpicions of all Treaf 
ons, Murders, Felonies, Conſpiracies, and othefi 
Crimes, which may ſubvert the Government, en 
danger or hurt the King, or deſtroy the Lives oli. 
Eſtates of the innocent People, or any Way di 
quiet or diſturb the common Peace. Our Lay 
intends the Counſels of the King to be continuallſ 
upon the Protection and Security of the People 
and Prevention of all their Miſchiefs and Dan 
gers by wicked, lawleſs, and injurious Men. Aux. 
in order thereunto, to be adviſing how to right. 
his wronged Subjects in general, if the Public 
Safety be hazarded by Treaſons of any Kind; 0 
their Relations ſnatch*d from them by Murder. 
ers, or any Way deſtroyed by malicious Conſpir. 
tors in Form of Law; or their Eſtates taken aa 
by Robbery and Thieves; or the Peace brokcyſ.., 
And for theſe Ends to bring to exemplary Juſtic toe 
all Offenders, to deter others from the like Wie 
kedneſs. And until theſe Counſels of the Kingfon 
come to the Grand- Jury, he can bring no ſuciuel 
Criminals to Judgment, or to anſwer to the A 
cuſations and Suggeſtions againſt them. Heng. 
it becomes unavoidably neceſſary to reveal to qi 
Grand-Juries all that hath been diſcoyer'd to tie. 
King or any of his Miniſters, Judges, or Juſtices 
concerningany Treaſons orother Offences, where 
of any Man is accuſed. And where 9.4 Ragan hath 


cauſed any to be imprilones, all the Grounds d > 
their Suſpicions ought 


to be opened, concemd 2 


* 


* 
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nee Principals and . oy A as well before 
UF; after the Fact, all the Circumſtances and Pre- 
| be tmptions that may induce a Belief of their Guilt, 
read all Notices whatſoever, which may enable 
cheſſhe Jury to make a more exact and effectual En- 
 MSuiry, and to preſent the whole Truth. They 
'S 0ﬀhemſelves will not only be Offenders againſt God 
dig reaſon of their Oath, but ſubje& to Legal 
LAK onſhments, if they knowingly conceal any 
a iminals, - and leave them unpreſented; and 
Prone can be innocent, who ſhall conceal from 
Jan hem any-Thing that may help and aſſiſt them in 
Antcir Duty. V»„ÿX Os . 

iu The ficlt Notices of Crimes or Suſpicions of 
che Criminals by whomſoe ver brought in, and 
Ae Intentions of ſearching them out, and Pro- 
der cuting them legally, are called the King's Coun- 
ira, becauſe the principal Care of executing Ju- 
Waice is entruſted to him, and they àre to be pro- 
cuted at his Suit, and in his Name; arid ſuch 
Wioceedings are called Pleas of the Crown. From 
nce may be eaſily concluded, that the King's 
dunſel, which, by the Oath of the Grand-In- 
ſucſſoelt, is to be kept ſecret, includeth all the Per- 
us offered to them to be indicted, and all the 


\ 


Watters brought in Evidence before them, all 
20 | m of Þ a 5 - 3 
1 tcumſtances whatſoever whereof they are in- 


med, which may any Way conduce to the Diſ- 
drery of Offences; all Intimations given them 
hat Abettors and Encouragets of Treaſons, Felo- 

es, or Perjuries and Conſpiracies, or of the 
8 ceivers, Harbourers, Nouriſhers, and Con- 
"eaters ot ſuch Crininaliss 5 * 
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_-Likewiſe the Oath which enjoins the Counſel v 
of their Fellows, and their own to be kept, im- d 
plies that they ſhall not reveal any of their per-f c 
lonal Knowledge concerning Offences or Offen- h. 
ders, nor their Intentions to - indict any Man K 
thereupon ; nor any of the Propoſals and Advi- 2 
ces amongſt them of ways to. enquire into the & 
Truth of any Matter before them, either about I v1 
the Crimes themſelves, or the Accuſers and Wit- IP 
nefles, or the Party accuſed, nor the Debates | w 
thereupon amongſt themſelves, nor the Diverſi ] ſel 
ty of Opinions in any Caſe before them: wi 
Certainly this Duty of Secrecy concerning re 
the King's Counſel was impoſed upon the Grand- 
Inqueſt with great Reaſon, in order to the Pub · ¶ to 
lick Good. It was intended that they ſhould lig 
have all the Advantages which the ſeveral CaſcsÞ coi 
will afford, to make effectua]l Enquiries after Cri-Iſ the 
minals to offer them to Juſtice. If Packs of on, 
Thieves, private Murderers, ſecret Traytors, of wh 
Conſpirators and Suborners, can get Intelligence of 
of all that is known of their, Villanies, all Par- Co 
ries concerned may conſult together, how to hide No 
their Crimes, and prevent ſuch farther Enquirieiſ to 
as can be made after them; they may form Sham- ! 
Stories by Agreement, that they may have Aprſſſkee 
peatance of Truth, to mi ſlead and delude the ſu- Aby 
ry in their Examination, and avoid contradict ing box 
cagh other, they may remove or conceal all ſuchſ In 
Things as might occaſion a fuller Diſcovery offitn, 
their Crimes, or become circumſtantial; Eviden-ſif b 
ces againſt any of their Aſſociates, if one or moteſſſuc 
of them be known or taken, or is to —_— . 
tl | 
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| who have gy pore from the. Juſtice 
„done upon ſome of their Companions, by their 
- confident Appearance and Denial of the Fact, 
n- having been emboldened therein from their 
n Knowledge of all the Grounds of Suſpicion, and 
i- a the Witneſſes examined about them and the 
he Matter of their Teſtimonies. But our Law ha- 
ut ving placed this great Truſt of Enquiry in the 
t- Prudence and Faithfulneſs of the Grand-Inqueſt, 
es | was careful that they might not diſable them- 
{i- ſelves for their own Truſt, by the Indiſcretion or 
worſer Fault of any of their own Number, in 

ng revealing the King's Counſel or their own. 
d · And as it was intended hereby to preſerve un- 
b · ¶ to them all reaſonable Helps for their bringing to 
ud light. the hidden Miſchiefs that might diſturb the 
les common Peace, fo it was neceſſary to prevent 
ri · ¶ che Flight of Criminals; if the Evidence againſt 
of one that is accuſed ſhould be publickly known, 

, or whether it ſhould be ſufficient for an Indictment 
nceof him, and how far it extends to others; his 
22r- Confederates and Accomplices might eaſily have 
nde Notice of their Danger, and take Opportunity, 
rie: to eſcape from Juſtice. -. 7 -- > 


am- Yet the Reaſon will be ſtill more manifeſt for 
Akeeping ſecret the Accuſations and the Evidence . 
Ju- by the Grand-Inqueſt, if it be well conſidered, - 
zingfibow uſeful and neceſſary it is for: diſcovering .. || 
ſuch Truth in the Examinations of Witneſſes in mayy, @ | 
y «fffifngt in moſt Caſes that may come before: when, — || 
den. if by this Privacy. Witneſſes may be examined in 
Iaach Manner and Order, as Prudence and Orka: 
tle 150 
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There have been Confederates in high Crimes, 
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ſion direct, and no 2 of them be ſuffered to hh 
know who hath been examined before him, nor Eh 
what Queſtions have been asked him, nor uhat E. 
if Anſwers he bath given, it may probably be found 
out whether'a Witneſs hath been byaſſed in his Hit 
Teſtimony by Malice or Revenge, or the Fear or 
Favour of Men in Power, or the Love or Hopes . 
of Lucre and Gain in preſent or future, or Promiſes 
ef Inpunity for ſome enormous Crime. | 
"The Simplicity of Truth in a Witneſs may 
appear by the Natural Plainneſs, Eaſineſs, and Pi 
Directneſs of his Anſwers to whatſoever is pro- 
ponnded to him, by the Equality of his Temper, 
and Suitableneſs of his Anſwers to Queſtions of 
ſevera! Kinds, and perhaps to ſome that may be þ 
asked for Trial-ſake only of his Uprightneſs in 
other Matters: And the Falſneſs, Malice, or ill 
hi $i of another, may be juſtly ſuſpe&ed from 


his & udiouſneſs and Difficulty in anſwering, 
his Artifice arid Cunning in what he relates, not Im. 
| agretable to his Way of Breeding and Parts; his þþ; 
reſerred, indirect, and evaſive Replies to eaſy þ 
||' Queſtions ; his Pretences of Doubttulneſs, and 
Want of remembring Things of ſuch ſhort Dates, | 
or ſuch Notoriety, that tis not credible he could h 
-- be igporant or forgetful of them. In this manner Iain 
the Fruch may be evidenced to the Satisfaction of rh 
the Jurors Conſciences, by the very Demeanor of Par: 
the Witneſſes in their private Exammations, inaſ- vin, 
much as the greateſt Certainty doth often ariſe | - 
from the careful Obſervation, and comparing of 
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ſuch nanu Matters; of which à diſtin& Accoumt J. N 
s pot poſſible to be given to a Court: And for ee 
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bat Reaſon amon alice pe Jarks are made 
he ONLY AB OLUTE udges of their 
vidence. 

Let farther, their private Examinations may 


Hiſcover Truth out of ſome Diſagreement of the 


itneſſes, when ſeparately interrogated, and every 


' Þic of the Grand Inqueſt ask them Queſtions for 
his own Satisfaction about the Matters which 


ave come to his particular Knawledge, and this 
eely without Awe or Controul of Judges, or 
Jiſtruſt of his own Parts, or Fear to be checked : 
or asking impertinent Queſtions. ' * - 
Conſpiracies againſt. the Lives of the Lie 
'a Form of Juſtice, have been frequently de- 


Ned by ſuch ſecret and ſeparate Examination of 


itneſſes. The Story of Suſanna is famous; that 
ro of their Elders * Ts of great Credit 
d Authority, teſtified in the open Aſſembly a2 
alicious Invention againſt her, with all the So- 


Imnity uſed in Capital Caſes; and Sentence of 
cath paſſed upon her, and was ready tobe exe- 
ted, had not wiſe” Daniel cry'd ont in her Be- 


uf: Are ye ſuch Fools, O Iſraelites, that without * 


Pamination or Knowledge of the Truth, je haue 


ed a Daughter of Ah. Return (ſaid he) 


Lin to Judgment, and put theſe two one far from 


other; and I will examine them: And bein ab 
| arately (though in publick the Teſtimony * 


ping been ſo given Grants concerning the 
of | 


Place * 


* Not » "Thar the T en in the Abe 
out, The the Teſtimony give trying the I 
Nin pre Was eltcomed 10 Examination, or Know- 
qe of the Truth. 


Place of the Fact then in Qneſtion, they had- not 
agreed upon that Cireumſtance as they had upon 
their Story; and fo their Falſhood became mani. f 
feſt, one ſay ing the Adultery was committed under It 
a Lentisk Tree; the other, it was under a Prime 1h 
Tree: And upon that Conviction of the faiſe 7 
Witneſſes, the wnole Aſſembly cry*d with a loud It 
Voice, and praiſed God. Theſe talſe Witneſſes Un 
were put to Death as their Law required. tl 
We have alſo a late Inſtance of the Uſefulneſs it 
of private and ſeparate Examinations, in the Caſe I E 
of = Lord Howard, againi whom the Attorney -· I b. 
General proſecuted an Accuſation of Treaſon, the th 
laſt Midſummer Term, before the Grand Inqueſt 1 
for Middleſex. Mrs Fitz-Horrs, and Tereſa Pea- 
cock her Maid, ſwore Words of Treaſon againſt 
him poſitively,” and agreed in every Point whill 
they were together: But by the Prudence of the 
Inqueſt, being put aſunder, and the Miſtreſs ask'd 
how her Maid tame to be admitted to the Know- 
ledge of ſuch Matters; ſhe had an Evaſion ready, 
n her Maid to have craftily hearken d 
behind a Wainſcot Door, and ſo heard the Tres 
ſon. But the Maid not ſpeRing what her Miſtreſ 

had ſaid; continu'd ber firſt Story, that ſhe heaidſſi 
the Treaſon from the Lord Howard himſelf, and 
was as much truſted by him as her Miſtrefs: h 
this Circumſtance . the Falſhood arid Perjury 
(which Mrs. Hz Harris hath fince acknowledged) 
was. diſcovered, and the Snare for the Life of che 
injured- Lord-was. broken, as is manifeſt by hi 


* if 
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: Witneſſes may 1 and tell plau- 
ſible Stories in open Court, if they know from 
der ¶ the Proſecutor to what they mult. anſwer ;. and 
me ¶ have agreed and acquainted each other with the 
iſe ¶ Talesthey will tell, and have reſolved to be careful, 
ud that all their Anſwers to croſs Interrogatoxies, 
les may be conformable to their firſt Stories: Aud if 

theſe relate only to Words ſpoken at ſeveral Times 
ies in private to diſtin& Witneſſes, in ſuch a Cale, 
aſe Evidence, it given in open Court, may: ſeem to 
ey · be very ſtrong againſt the Perſon accuſed, though 
the there be nothing of Truth in it. But if ſuch 
ueltWitneſſes were privately. and ſeparately examined 
ea · by the Grand Inqueſt, as the Law requires, and- 
uni were to anſwer only ſuch Queſtions as they thought 
nil ft, and in ſuch Order as was beſt in their Judg-, 
the ments, and moſt Natural to find out the Truth of: 
sache Accuſation, ſo that the Witneſſes could not 
ow · ¶gueſs what they ſhould be asked firſt. or laſt; nor 
ady one con jecture what the other had ſaid, (which 
they are certain of, when they know. beforehand- 
Ivhat the Proſecutor will ask in Court of every) 
of them, and what they have reſalved to anſier) 
ib the Inqueſt ſhould-put them out of their Road, 
and then compare all their ſeveral-Anfwers toge- 
ber, they might-poſſibly diſcern Marks enough 
of Falſhood, to ſhew that their Teſtimonies: 
0 85 not to be depended upon, where Life is 
In Queſtionn . 


By what is now ſaid, the Reaſonableneſsiof: 
is Inſtitution of Secrecy: may be diſcerned in 
teſpect to the Diſcovery of Truth, and the Pro- 
Pection / of the Innocent from malicious Combi- 
1 nations 
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Kations and Perjuries. Yet the ſame Secrecy of 
the King's Counlel-is no leſs neceſſary to reſerve 
the Guilty for Puniſhment ; when the Evidence 
againſt any Party accuſed is not manifeſt and full, 
it may be kept without Prejudice under Secrecy 
until farther Enquiry ; and if ſufficient Proof can 
afterwards be made of the Offence, an Indictment 
may be found by a Grand Inqueſt, and the Party 
 broughtto anſwer it: But when the Examinations 
are in open Court, or the King's Counſels any 
bother way divulged, and the Evidence is weak and 
leſs than the Law requires, tis not probable that 
it will be more or ſtronger; and ſhould an Indict- 
ment be found, and the Party try'd by a Petit- 
Jury, whilſt the Evidence is not full, they muſt 
and ought to acquit him; and then the farther 
Proſecution for the ſame Offence is for ever bat- 
red, though his Guilt ſhould afterwards be 
manifeſt, and confeſſed by himſelf. | 
From hence may certainly be concluded that 
Secrecy in the Examinations and Enquiries of 
Grand: Juries is in all reſpects for the Intereſt and 
Advantage of the King. If he be concerned to 
have ſectet Treaſons, Felonies, and all other 
Enormities 2 to light, and that none of the 
Offenders ſhould eſcape Jaſtice ; if the Gain of 
their Forfeitures be thought his Intereſt, (which 
God forbid) then the firſt Notices of all dange-F 
rous Crimes, and wicked Confederacies, ought to. 
be ſecretly and prudently purſu'd and ſearch d into 
by the Grand Inqueſt : The Accuſers and Wit- n 
neſſes ought not to-publiſh- in a Court before 2 
Multitude what they pretend to know _ 
l ä | 68 
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Caſes, until the Diſcretion of ſo many honef i 
Men of the Neighbourhood, hath firſt determined 

whether their Teſtimony will amount to ſo good 
1 | and full Evidence, that it may be made publick 
” || with Safety to the King and People in order to 


n Juſtice. Eiſe they arc obliged by Oath to lock up 
ir in their own Breaſts all the Circumſtances and 


ty Preſumprtions of Crimes. until they, or ſuch as 
) Nl fhall ſucceed in the ſame Truſt, ſhall have diſco- 
vered (as they believe) Evidence enough to con- 
nd | vict the Accuſed, and then, and not before, they 
are to accuſe the Party upon Record, by findi 
g. (tbe Bills, (as it's uſually called.) But when Bills 
it. Nate offered without ſatisfactory Evidence, and 
a; they neither know nor can learn any more, they 
ner | ought, for the King's Sake, to indorſe Ignoramu 
ar- upon them, leſt his Honour and Juſtice be ſtain- 
be Ned by cauſing .or-permitting ſuch Proſecution of 
Ibis People in his own Name, and at his Suit, as 
ball appear upon their Tryal and Acquittal to 
have been Frivolous, or elſe Malicious Deſigns 


A « 


pon their Lives and Fortunes. 
If it hould be ſaid, that whatſoever Reaſons 
here are for this Oath of Secrecy ; yet it cannot 
Heprive the King of the Benefit of having the 
Evidence made publick, if he deſires it, and that 
he. Grand- Jury do not break their Oaths when 
he King or the Proſecutor for him will have it 
P: Tis not hard to ſhew, that ſuch Notions have 
into #9 Foundation in Law or Reaſon, and ſeem to 
Wit- ome from Men who: have not. well ſtudy'd the 
ore a Nit Principles of the Eu Govegnment, or of 
ſuch ue Religion, NC DE 
aky 5 We 
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_ ':YWhoſcever hath learn“ [echo Ningsob Bg 1 
land were ordained for the good Government df 
the Kingdom in the Execution of the Laws, muſii 
needs know, that the King. cannot lawfully ſeelii a 


8 any other Benefit in judicial Proceedings, thanffidt 


that Common Right and Juſtice be done to the 
People according to their Laws and Cuſtom: 
Their Safety and Profperity are to be the objed 
of his continual: Care and Study, that being thi 
higheſt concern. The + Greatneſs: and Honoi 
of a Prince conſiſts: in the 'Vertue, Multitude 
Wealth, and Proweſs of his People; and iff 
, greateſt Glory is, by the; ExcelHency of his Ge 
Fernment, ſo to have encouraged Vertne aut 
Piety, that few or no Criminals are to be fouiſſer. 
in his Dominions. Thoſe who have made thiffſe/ 
their principal Aim, have in ſome Places fo weſſvn 
-fucceeded, as to introduce ſuch a Diſcipline a büf 
Rectitude oſ Manners, as render d every -Manlon: 


® | 


E 


Law unto himſelf. As it is teported in the Hm 
Gar. de la were ſo ſevere as to make 1 um, 
elo 
in a Tear, Within the whole Compaft of that 
n | 
Wrongs, and preyenting farther Miſchiefs Dy ooh 


' - "Rory of Peru, that thoygh the Lai 2 
Weg. Hit. de Crimes Capital, yet it often 
elan. that not one Man was put to Dea pp 
*Em re.” 22 I: * 1 Ls i . 4 f . any 
wh: Win Ct only Benefits, in Hnding out afſÞe7 
fenders by Courts of Juſtice, ate e. 
Preſeryation and Support of the- Gavernmenſ .T 
the Protection of the Innocent, reyenging thi Pr 
. " * m ö c a 8. 
* errors of exemp ary -Puntfhwents, E 


ALE 


336 4d 


F#.%Y \ 


=_— TT -- 
2541... The King is the Head of Juſtice in the Eſleem 
toilet our Laws, and the whole Kingdom is to expect 
nal Right 80 be done them in his ſeveral Courts inſti- 
tated by Law for that purpoſe. Therefore Writs 
hauf aue out in his Name in all Caſes where Relief is 
bought by the Subjects: And the Wrongs done to 
che Lives or Limbs of the People are ſaid to bg 
done againſt the Peace of the King, his. Crown 
Sard Dignity, reckonivg- it a Diſhonour to him 
ed His Government, that Subjects ſhould not, 
vhil'ſt they live within the Law, enjoy Peace and 
i Security. It ought to be taken for a Scandal upon 
ohe King, when he is repreſented in a Court of 
af Juſtice as if he were partially concerned, or ratk- 
Jer inclined to deſire, that a Party accuſed ſhould 
ir found Guilty, than that he ſpould be declared inna- 


5 18) 
more concerned in the Protection of the Innocent, 
than in the Puniſhment of the Guilty. This 
Maxim can never run them into Exceſſes; for it 
hath ever been look'd upon as a Mark of great 
Wiſdom. and Vertue in ſome Princes and States, 
upon ſeveral Occaſions to deſtroy all Evidences a- 
gainſt Delinquents ; and nothing is more uſual, 
than to compoſe the moſt dangerous Diſtempers 
ol Nations fby Acts of General Ammeſiy, which 
were uttetly unjuſt, it it were as great a Crime 
to ſuffer the Gullty to eſcape, as to deſtroy the 
Innocent. We do not only find thoſe Princes 
repreſented in Hiſtory under odious Characters 
who have baſely murdered the Innocent; but 
ſuch as by their Spies and Informers were too inqui. 
fitive after the Guilty; whereas none was ever 
blamed for Clemency, or for being too gentle 
Interpreters of the Laws. Tho' Trajan was at 
excellent Prince, endued with all Heroical Ver 
tues, yet the moſt eloquent Writers, and his bel 
Friends, found. nothing more to be praiſed in his 
© Government, than that in his Time 
Tacit Lib. 1. all Men might think what they pleaſ- 
Hiſt. ed, and every Man ſpeak what Je 
Fought, and he had no better Way of diſtinguiſh- 
Ing himſelf from his Wicked Predeceflors, than 
by hanging up the Spies and Informers, whom 
they had employed for the Diſcovery of Crimes 
But if the Puniſhment of Offenders were as uni- 
verſally neceflary as the Protection of the Inno- 
cent, he were as much to be abhorred as Neo; 
and that Clemency, which is ſo highly praiſed, 
was to be look'd upon as the worſt of Vices, 25 
l | Tnok 
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thoſe who have dickerty n taken for the Beſt 
of Princes, were altogether as deteſtable as the 

Moreover, all humane Laws were ordained for 
the Preſervation of the Innocent, and for their 


Sakes only are Puniſhments inflicted ; . that thoſe 


of our own Country do ſolely regard this, was 
well underſtood by Forteſcue, vo 
faith, indeed I could rather with Fort. de Laud. 
Twenty Evil-doers to eſcape Death Leg. Ang. Cap, 
throbgh Pity, than Oue Man to be *F 
pnjuſtly condemned. Such Blood hath cryed to 
Heaven for Vengeance againſt Families and King- 
doms, and their utter Deſtruction hath enſued. It 
a Criminal ſhould be acquitted by too great Le- 
nity, Caution, or otherwiſe, he may be referved 
for Future Juſtice from Man. or God, if he doth 
not repent ; but *tis impoſſible that Sati action or 
Reparation ſhould be made for innocent Bloodſbed in the 
Forms of . Juſtice,  . © 5 EW 
Without all Queſtion the King's only juſt Inte- 
reſt in the Evidence given againſt the. Party ac- 
euſed, and in the Manner of taking it, is to haye 
the Truth made manifeſt, that Juſtice may there- 
upon be done Impartially : And if Accuſations 
may be firſt examined iz ſecret more ſtrictly and 
exactly, to prevent: Fraud and Perjury, than is 
poſſible to be done ix open Court, (as hath before 
appeared) then'tis for the King's benefit to have 


it; ſo. And nothing done in, or by a Court ar. 


bout the Tryal of the Accuſed, is for the King 
in the Senſe of our Law) unleſs it ſome way con- 


duce to. Juſtice, in 8 Caſe. The. Witneſſes 
7:06) 2 


which 


which the Proſecutor brings, ate no farther” for 
the King, than they tell the Truth, and the whole 
Truth #mpartially ; and by whomſoever ANY O- 
'FHERS may be calléd upon the Enquiry, or 
the Trial to be examined, if they ſincerely de- 
liver the Truth of the Matters in Queſtion, they. 
are therein the King's H/itnefjes, though the 
Accuſed be acquitted by Reaſon of their Te. 
— — 2 as are V by the At- 
torney-Genetal to prove Treaſon againſt any 
Man, fhall Me food ic fivear falſly, — 
or for REWARD or. PROMISES, though they 
depoſe poſitively Facts of. Treaſon againſt the 4. 
cuſed, yet they are truly and properly Witneſſes 
againſt the King, by ende avouring to prevent ju- 
ice, aud deſtroy his dubjects: Their Malice and 
Villany being confeſſed or proved, the King's 
Attorney ought (ex Officio) to proſecute them 
in the King's. Name, and at his Suit, for their 
Offences againſt Him in ſuch De poſitions pre- 
tended tq have been for him; and the legal Form 
of. the. Indictment ought to be for their Swear- 
ing falſly and maliciouſly agataſt the Peace of the 
King, his Crown and Digaity. The Proſecutors 
chemfelves, notwithſtanding their big Words, 
hd aſſuming to themſelves, to be for the King, 
if their Proſecut ion ſhall” be proved to be mali- 
cious, or by Conſpiracy againſt the Life or For 
tune of the Accuſed, they are therein againſt the 
King, and ought to be indicted ar ue King's Suit, 
for ſuch: Proſecutions done againſt his Crown 
and Dignity; And if an Autorney General ſhould 
be found knowingly Guilty of abertibg ſuch 
(57 dex of | | 8 \L on- 
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Conſpiracy, his Office could not excuſe, or legal - 


ly exempt him from ſuffering the villanous Judg- | 


ment to the Deſtruction of him and his Family: 


*Tis eſteemed in the Law one of the moit odious 


Offences againſt the King, to attempt in his 
Name to deſtroy the Innocent, for whoſe Prote- 
ction he himſelf was ordained. Queen Elizabeth 
had. the true Senſe of our La. 
when the Lord Burleigh, upon Sir Coke's Inſt. III. 
Eduard Coke, her then Attorney's Part, Pag. 79. 

coming into her Preſence, told  . _ 
her, © This is he who proſecutes pro Domina 
* Regina, for our Lady .the Queen; and ſhe 
faid, . She would have the Form of the Records. 
altered; for it ſhould be Atornatus Generalit 
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- 


5 pro Domina Veritate ſequitur. The Attorney- 
Jener 


General who proſecutes for our Lady the Truth. 
Whoever is truſted in that Employment, diſhor 
nours his Maſter and Office, if he gives Occafion. 
to the Subjedò s to believe that his Maſter ſceks: 
other Profits or Advantages by Accuſations, than 
the .common Peace and. Wee He ought: 
not to excite a Jealouſy in any of their Minds, 

hat, Confications of Eſtates are defined or defred, 
þ ay the King's Miniſters; whoſoever makes 

ch Advantages to the Crown their privcipsl 
Aim in accuſing, are either Robbers and. Murde- 


rers,, (in the Scripture Senſe ). in. ſeeking inno- 
cent blood for Gain; or in the mildeſt Conſtru- 


ction, ſuppoſing the Accuſation to be on good 


Grounds) they ſhew themſelves to be of corrupt 


« 


Minds, and à Scandal to their Maſter and the 
eee 
, 2 4 | wo ; . 3 Cf 2g h . Ft to 
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to hae no Place in Judicial Proceedings againſt 
ſuſpected Criminals, but-Ttuth is only to be re- 
garded, and for this Reaſon the Judgements given 
in Courts of humane Inſtitution, are in Scripture 
called, the Judgement: of 6 0 D, whots the GoD 
of Trath, 
Let farther, if any Benefit to the King could 
making the Evidence to the 


be imagined, 

S y publ k, 1 could not come in Com- 

peritign with the Law expreffed in thett Oath; 

which by conſtant uninterrupted Uſage, 
Ages, hath -obtain'd the Force of Law 

Brafon and Britton in their feveral Generations 

beat Witneſs, that it was then practiſed; and 


Rape Proof of it need not be ſought, than the 


that appear by the Law-Books to have 


ly amon 1 ancient Lawyers, Whether it 
vas Treafort or Felony for a Grand- Jury to dif 
2 either who was indicted, or what Evidence 

Snoop them. The Truſt ofthe Grand- Juties 
Was fo facred i in thoſe Ages, and their 
Secrecy ot ſo great Concern to the Kingdom, that 
whoſoever Hole break their Oak therein, was 
fome would 


for 10 


Farc g. rere —» - +, a worm 
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have had them fuffet as Traitors, ML: 


D e e e e 
1 to be a high Miſpriſion 
2 pulttiſhable - by Fine and Impoves 
rimment. The Law then having 

bointed the 2 to be given to Grand- 
ey 8 Secket 
ublick- - 7 
Hasim, th 


„faith 


do no W 


gainſt 


* 2* N 


the King cannot deſite to have ſer 


j 


. 
geinſt the Law, nor is any Thing to be judged for 
his Benefit, that is not warranted by Law. His 
Will, Commands, and Deſires are therein no 
ure ſl otherwiſe to be known : He cannot change the 
OD FN legal Method or Manner of Enquiring by Ju- 

ties, nor vary in any particular Caſe from the 
uld | cnftomary and general Forms of Judicial Pro- 
the ¶eeeding; he can neither abridge nor enlarge the 
om: | Power of Juries; no more than he can leſſen 
th; | the +, of the Sheriffs or Judges, ot by 
r {6 | ſpecial Directions order the one how they-ſhall 
.aw | execute Writs, and the other how they -fhall 
ons giv Judgements, chough theſe made by him 


the Tis criminal, no doubt, for any to ſay, that 
ave the King deſires a Court of Juſtice, or a Jury; to 
r it wary from the Direction of the Law, and they 
dif Nought not to be believed therein: If Letters; 
Writs, or other Commands fhould come to the 
wee for that Purpoſe; they are bound by their 
Oaths not to regard them, but to hold them fox, 
Null; the Satutes of 2 E. z. 8. and 20 E, 3. 1. 
are expreſs, That if any: Writs or Command- 
wents come to the Juſtices in Diſturbance ef the 
Law, or the Execution of the ſame, or of Righe 
Fothe Parties, they fall proceed as if no ſuch. 
etters, Writs, or Commands were come to 
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ve. em: And the Subſtarice of cheſe and othet 
ing Ptarutes is inſerted into the Qarh taken by every 
md- Padge; and if tññey be under the moſt ſolemn 
ave uc facred Tye in the Execution of Juſtice, td 
7th old for nothing or none, the Commands of the 
Net Wing under the GreatScal; ſurely, tie Word; 


periſh by the Interruprion of it. 


to maintain the Law and Juſtice in its due Courſe, 


or Deſire of an .. nan, in the like 
Caſe, ought to be leſs than nothing. 

Beſides, they are * miſtaken, who think 
the King can have an Intere { different from, or 
contrary unto that of the Kingdom, in the Pro- 
ſecution of accuſed Perſons: His Concernments 
are involved; in thoſe of his Peo le, and he can 
have none ditin& from them. He is the Head 
of the Bedy-Politick, and the legal Courſe of 
doing Juſtice is like the orderly Circulation of 
the Blood in the Natural Bodies, by which both 
Head and omg are equally preſerved, and both 


a os V9)»JOH \W= cc Vo Da. «© «as as R OCc=s 


The King is obliged, to the utmoſt of his Power, 


by his Coronation-Oath, and the Truſt thereby 
xepoſed in him. In former Ages he was conjured 
par! to take the Crown, _ unleſs he reſolved. pun- 
: Brow, P. 1x59, ctually to obſerve it. yon: and 
„ Mat, Paris, others ſpeaking of1 the ronation 
F. 253. of Richard the Firſt, deliver it 
en P. 324 thus, That having firſt taken the 
7 Oath, Deinde indutus Mantel 
Wm et ad Alla, & conjuratur ab . Archiepiſcops, 
& probibitus ex Parte Dei, ne hunc Honorem fibi_ 4. 
ſumat,  nift in Mente habeat tenere Sacramenta © 
Dota, que ſuperius fecit. Et igſe reſpondit, - Se p. 
Heic auxilium  onnia. ſupraditia olſer vaturum bou 
Tide. Deinde cepit Coronam de Altari, & tradidi 
eam Archiepj ſeapo, 0 ſui eam ſuper Caput Regis, 
ic Corenatus R eſt. ad Sedem ſuam 
After ward ed with The 15 Robe, he it 
bed ta the Altar,; and conjured. by the Archbitzon 


22 


re eee 
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> like and forbid in the Name of Bol, not to aſſume 
chink that Honour, unleſs he intended to keep the Oaths 
s and Vows he had before made; and he anſwered, 
* By God's Help he would faithfully obſerve all the 
gente Prenmſſes: And then he took the Crown from off 
ue Altar, and delivered it to the Archbiſhop, 
Teal vho put it upon the King's Head ; and the King 
* thus Crowned is led unto his Seat. The Violatidn 
Jef which Truſt cannot but be as well a Wound 
both || voto their Conſciences, as bring great Prejudice 
both upon their Perſons and Affairs. 
The Common Law that exacts this, doth fo far 
provide for Princes, that having their Minds free 
from Cares of preſerving themſelves, they may 
reſt aſſured, that vo Acts, Words, or Deſigns, 
that may bring them into Danger, can be con- 

"Nl ccaled from the many Hundreds of Men, who by 

© the Law are: appointed in all Parts of the Ring» 
dom,, watchfully to take Care of the Rings: and 
Kare ſo far concerned in his Safety, that they can 
hope no longer to enjoy their own Lives and Fort 
tunes in Peace, than they can preſerve him, and 
the good Order which according to the Laws ha 
1 4% is to. uphold... = 3 2 281 1 1 22 
It is the Joint-Imereſt of King and People, 
0 5 that the ancient Rules of doing Juſtice be held 
%a Lacred and Inviolable; and they: are equally cons 
cerned in cauſing ſtrict Enquiries to be made into 
al Evidences given againſt ſuſpected, or accuſed 
Perions, that the Truth may be. diſcovered, and 


sch as dare to diſturb the Publick Peace. hy 
breaking the Laws, may bt brought: ta Puniſh» 
ad near. - And che whole Courſe of Judicial. Pros 


ceedings 
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teedings in Criminal Cauſes, ſhews that the Peo- Nomn 
ple is therein equally concerned with the King, WPardc 
whoſe Name is uſed. This is the Ground of that Hand tl 
Diſtin&ion which Sir Edward Coke makes betweenWhch 
the Proceedings in Pleas of the Crown, and Acti. N were 
ons for Wrongs done to the King himſelf. [{Wardc 
„ -* Pleas of the Crown, or other Commun Ma 
1 Iaſt. Offences, Nu ſances, &c. principally a ( 
* 79> concerning others, or the Publick, then ing 
the King lj Law muſt be apprixed by Indictment, Pre. rere 
ſentment, or other Matter of Record; $ut the Kin Char. 
may have an Action for ſuch Wrong as is done to hin · ions 
elf, and whereof none other can have an Action but iu very 
King, vit haus being upprixed by Indiłtment, Freſen-Wity, 
ment, or other Matter of Record, as a quare impedit, ue to 
quare- incumbravit, a Mis f. Attaint of Deli rim. 
Detinue of Ward, Eſcheat, Hire fac. pur repealrſo the 
atem, &c. Unto which-every Man mutt an{wer:MWpon 

But no Man can map ar to anſwer for Public ma 
Crimes at the King's Suit, - otherwiſe than /s in 
Indictment of a Grand- Jur. 
. - The whole Courſe of doing juſtice upon Crit wa 
minals, from the Beginning of tne Proceſs, unt Dat 
the Execution of the Sentence, is, and ever wa 
eſteemed tobe the Kingdoms Concernment, aÞtatut 
is evidenced by the frequent Complaints made mor... 
Parliament, that Capital Offenders were pardon'\Wrown 
to the People's Damage and Wrong. In the 130 en 
of Richard II. it is ſaid, that the King hearing th hrthe 
grievous Complaints of: his Commons in Parlia Pam 
ment, of the outrageous Miſchiefs whict happen 
ed unto the Realm; for that Freaſons,,Murder 
and Rapes af Women, be commonly dane, :an« 
C901 0220 * Yb committet 


1 mT 
— 


Mcommitted,- 4. © more becanſe Charters of 
MPardon had been eaſily granted in ſuch Caſes ; 
End thereupon it was enacted, that no Pardon for 
ach Crimes ſhould be granted, unleſs the ſame 

rere particularly ſpecified: therein, and that if à 
Pardon were otherwiſe granted for the Death of 
Ma, the Judges ſhould notwithſtanding enquire 
Wy a Grand Jury of the Neighbourhood concer- 
Ping the Death of every ſuch Perſon, and if he 
were found to have been wilfully murdered, ſuch 
Charter of Pardon to be diſallowed ; and Provi- 
jons were made by impoſing grievous Fines upon 
very Perſon, according to his Degree and Qua- 
ty, or Impriſonment, who ſhould preſume to 
ue to the King for any Pardons of the aforeſaid 
times, and that ſuch Perſons might be known 


pon ſeveral Records. The like had. been done 
n many Statutes made by ſeveral Parliaments, 


o Edw. III. 2. and the 14 Edw. IlI-15. wherein 
t was acknowledged by the King in Parliament, 
[hat the Oath of tbe Crown had not been kept, by 
nf the Grant of Pardons contrary to the aforeſaid 
atutes, and enacted that any ſuch Charter of Pardon, 
um thenceforth granted againſt the Oaths - of his 
num and the - ſaid Statutes, the ſame ſhould-be 
en for none. In the 27 Edu. III. 2. It is 
rther provided, for preventing the People's 
Wamage by ſuch Pardons, That ' from thence- 
mth in .euery Charter of Pardon of Felony, ' which 
all he granted at any Man's Suggeſtion, the ſaid 


Suggeſtion, 


Joche whole Kingdom, their Names were to be 


is in the 6 Edw. I. 9. the 2 Edu. III. 2. the 


Kation, and the Name of him that maketh the 
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8 Babst, ſhal be comprized in- the fame Charter, | 
5 4 after the ſame Suggeſtion be found untrue, the ch 


of Charters grapted* before this Time, as of Chan 
which ſhall be granted in Time to come, and if the) 


df the higheſt Crimes. Let a Man's Tdnocedf 


conſtrued, and he may, by Subornation and Ca 


8 


* 


_ 


be d ſalloued, and - holden for none: And | 
Fuſtices before whom ſuch Charter ſhall be alledg is F 
all enquire of<the fame Suggeſtton, and that as us 1 1 
en 

30(T 
they ſhall diſallow the Chari Wk 


them, "untrue, F128, 
all moreover do as the Law dene duth 


nhedged, and 
eth. Zh 


une an Parliomencs from Time to Tin"! 2 
declared, that the Offences againſt the Crow u ade 
dug ainſt the. P ublick Welfare, and that Kings if 


liged by their Oath and Office to cauſe Juſt 


1 8 to be . upon Tr: ray tors and Felons for the Ki eur, 
* dom 8 Sake; according to the ancient Comming 


Law declared by Magna Charta hi 
; * 9 Hes. 18. theſe Words: Nui negabinnu, lf bf 


a, - vendemus, nul differen © Juſtitian,”? 1 


We will fell to no Man, we will not deny or a k. 0 
* to any "Man either Juſtice or Right: - . 
And as the Publick is concerned, Rab the 4 VICh 1 
78 al Methods be obſeryed i in the Proſecutilices 
nders, ſo likewiſe doth the Security! | 


1 fingle Man in the Nation depend upon! ber 


an can aſſure himſelf he ſhall not be accu 


and Prudence be what it will, yet his moſt ind 
fenſive Words and Actions 1 liable to be m 


17 piracy, have Things laid to his Charge, of wh 
e is no ways guilty. Who can ſpeak or cal 


inaſelf with that —— As not to by tray! 


is harmleſs Words or $ 0.8 wreſted to another 
Fenſe than he intended? Who can be ſecure fro 
Waving 4 Paper put into his Pockets, or laid in 
| is Houſe, of | 5 Ohich he ſhall know nothing till 
lis Aceuſation? Hiſtory affords many Examples 
the deteſtable Practices in this Kind of wicked 
ourt-Parafites, among which one may ſuffice fot 
altance, out of Pohbius an apppgoved _ 
luthor. Hermes a powerful! Favou- Poly. Lib, 
te under Aitiochus the Younger, © © 
hut a Man noted to be à Favourer of Liars, was 
nade uſe of againſt the innocent and brave Epi- 
nes tHe had long watch'd to kill him, for that 
ſc found him a Man of great Elequence-and Va- 
Por, having alſo Fayour and Authority with the 
f King : He had unjuſtly, dur imſucceſsfully accu- 
him of Treaſon, by talſe Gloſſes put upon his 
athful advice given to the King in open Conn- 
I; this not prevailing, he by "Artifice- got him 
ut out of his Command, and to retire from 
Fourt; which done, he laid a Plot againſt him; 
Frith the Help and Counſel of (one of his Com- 
Alices) Alexis, arid writing Letters, 'as if they had- 
een ſent from Molon, (who was then in open 
1 debellion againſt his Prince, for fear, a 83 o- 
ber Reaſons, of the Cruelty and. Treachery 
met) and corrupted one of Alexis er Foal 
ce at Promiſes, who went to Ey gener, ro 
: bull x the Letters: (ſecretly amongſt his —_ 
oF ritings ; which when lie had done, Alexts 
Fine ſuddenly to Epigenes, demanding of bit, if 
had received any Letter from Milan; and 
Fact be — lie had 3 'the other ſaid, he 
Was 


* 


' Jomuch as Anticchus was forced, for that he 


eaſily ſubje& to queſtion, and what is one Man's 


be told what each of their Fellows had bee! 


„ ll ß 
was confident he fhould find ſome ; wherefore they 
entring the Houle to ſearch, he found -the Let- Non 
ters, and taking this Occaſion, flew him, (leſt j 
the Fact had been duly examined, the Conſpi. 
racy had been diſcovered.) Theſe Things hap. 
pening thus, the King thought that he was jult|y 
{lain ; in this Manner the worthy Epigenes end- 
ed his Days : But this great Man's Deſigns did 
not reſt here; for within a while, heightened 
with Succeſs, he ſo arrogantly abuſed his Mx 
ſter's Authority, as he grew dangerous to the 
King himſelf, as, well as to thoſe about him; in- 


hated and feared Hermes, to take away his Lie 
by Stratagem, thereby to ſecure himſelf. By 
theſe, anda Thouſand other Ways, the moſt un- 
blemiſh'd. Innocence may be brought into the 
greateſt Dangers. Since then every Man is thus 


Caſe this Day, may be another Man's to Mor- 
row, it is undoubredly every Man's Concern to 
ſee (as far as in him lies) in every Caſe, that 
the. accuſed Perſon may have the Bencfit of all 
ſuch Proviſions, as the Law hath made for ti 
Defence of Innocence and Reputation. 
Now, to thisEnd, there is nothing ſo neceſſary 
as the ſecret and ſeparate Examinarion of Wit- 
nefſes ; for though, perhaps, )as hath been al: 
ready obſerved) it may be no very difficul 
Thing for ſeveral Perſons, who are permitted tc 
diſcourſe with each other freely, and to hear, ot 


asked and anſwered to agree in one Story, _ 
C1411), 


ally, if rhe Jury may not ask what Queſtions 
hey ſhall think fit for the Satisfaction of their own 
onfciences ; but that they ſhall be ſo far under 
e Correction and Cenſure of the Judges, às to 
ave the Queſtions which they put, called by them 
Trifles, Impertinent, and unfit for the Witneſſes 
o ſpeak to; yet if they be examined apart, with 
hat due Care of ſifting out all the Circumſtan- 
es which the Law requires, where every Man 
f the Jury is at full Liberty ro enquire into any 
hing for his clearer Information, and that with 
that Deliberation they think fir, and all this 
e done with that Secrecy which the Eaw com- 
nands ; it will be almoſt impoſſible for a Man to 
uffer under a falſe Aecufation 5 
Nor has the Law been leſs careful for the Re- 
1-Mttation of the Subjects of Exglaud, than for their 
jeires and Eſtates, and this ſeems to be one Rea- 
a, why in Criminal Caſes, a Man fhalł not be 
«Wrought to an open legal Trial by a Petit-Jury, 
„the Grand-Jury have firſt found the Biil : The 
ofaw having intruſted the Grand-Inqueſt in a {pe- 
al Mafiner with their Good-Names, they are 
erefore not only to enquire whether the Fact 
at is laid, was done by the Party accuſed, but 
to the Circumſtances thereof too; - whether it 
ere-done Traiterouſſy, Feloniouſiy), or Malicioaſly, 
c. according to the Manner charged; which 
1rcumſtances are not barely Matter of Form, but 
d.conſtltute the very Eſſence of the Crime; and 
ly into the Credit of the Witneſſes, and that 
the Party accuſed, and unleſs they find both 
e Fact proved upon him, and ſtrong Preſump- 
r tions. 


b. and of abuſing Authority, not ſo much to find 
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tions of ſuch RS Circumſtances attend. T 
ing it, as the Law requires in the Specification peed 
of ſuch Crime, and likewiſe are ſatisfied in the Port: 
Credibility ef the Witneſſes; they ought not tofſſfivith 
expoſe the Subject to an open Trial in rhe Face offÞpctt 
the County, to a certain Loſs of his Reputation, 
and Hazard of his Life and Eſtate. Moreovei pf tb 
fhonld this Practice of publick Examination pr 
Yall, and the Jurors Oath of Secrecy continue ute 
how. partial and unequal a thing would it be, i tio 
declare that to all the World, which: will blaſt N. 
| Man's Good Name, and religiouſiy conceal wh Net 
they may know.rending to his Juſtification? Ton 
examine Witneſſes * (perhaps ſuborned) certai ene 
ly prepured, and have Evidence dre ſſed up with 
all the Advantages that Lawyers Vis can give ii Ne 
of the fouleſt Crimes a Man can be guilty of 
and this given before fome Thouſands again.; 
bim; and yet for the ſame Court to ſwear tho er: 
hom the Law makes Judges in the Caſe, not ti deal 
reveal one Word of thoſe Reaſons, which have i 
tisfied their Conſciences of bis Innocence; We; 
is this, but an Artifice of flandering Men (1 
may be) of the moſt unſpotted Converſation 


Men guilty, as to make them infamous ? Aft 
this Ignominy is fixed, what Judgment can th 
Zudicors (and from them the World) male 
but of high Probability of Guilt in the Party a Peha 
cuſed, and Ferjury in che Jury. Ppon 

| 5 + Ine: 


bs * Fſpecially if leave Be — them ts vilit the Perſon vs be 
in order to inſpeft the Perſons whom they are to ſweat: 
gainſt, that they may know them in the Court, 


”- 
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This Courſe, if it Gould be continued, muſt 
eeds be of moſt dangerous Conſequence to all 
orts of Men; it will both ſubject every one 
yithout Relief to be defamed, and fright the 
jeſt and moſt conſcientious Men, from ſerving 
n Grand-Juaies, which is a moſt neceſſary part 
f their Duty, Now, ſince there is in our Go: 
xernment (as in every one that is well conſti- 
uted there ought to be) great Liberty of Accu- 
ation, that no Man may be MF any: 2 to do ill, 
brough Hopes of Impunity, if by this Means 

Method be opened, for the bla ing e mo 

mnocent Man's Honour and deterring the molt 
zonelt from being his Judges, what remains, but 
bat every Man's Reputation, which is molt dear 
ito ſuch as are good, is held precariouſly, and it 
ill be in the Power of great Men to peryert the 
aws, and take away whoſe Life and Eſtate, they 
eaſe, or at leaſt to faſten Imputations of the 
noſt deteſted Crimes upon any, whom, for ſecret 
deaſons, they have a Mind dene Th:Con: 
equences of which Scandal, as they are very miſ- 
hie vous to every Man, ſo in a Trading Country 
1.4 more eſpecial Manner, to all who. live by 
y Vocation of that Rin. - 
The greateſt Part of Trade is driven upon Cres.- 
Wit, molt Men of any conſiderable Empioyment, 
lealing' for much more than they are Truly worth, 
nd every Man's Credit depends as well upon his 
tchaviour to the Government he lives under, as 
pon his private Honeſty in his Tranſactions b 
ween Man and Man; ſo that the Suſpicicn only f 
a being obnoxious to the Government, is enough 10 


1 E. z : ſet 
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ſet all his Creditors upon his Back, aud put a Stop | 
All bis A Fairs, perhaps to his utter Ruin. Wharf Cont 
Expedition and Violence will they all uſe to re. 
cover their Debts, when he ſhall be publickly 
charged with fuch Crimes as forfeit Life and 
Eſtate? Though there ſhouid not be one Word e 
the Accuſation true, yet they knowing the Chatg 
and the ſeeming Proofs in the Court, and the 
Conſequences of it, and not being acquainted 
with the Truth, as it appears to the Jury, Sell. 
Intereſt will make his Creditors to draw in their; 
Effects, which is no more than a new Contti- 
Taree under Colour of Law, of undoing honel 
r b 5 

Tf to prevent any of theſe Mlſchiefs the Jury 
ſhould diſcover their Fellows and their ow 
Counſel, - as the Court by publick Examination 
doth, it would not only be a wilful Breach of 
their Oath, but a Betraying of the Truſt whichſec ov 
the Law has repoſed in them, for the Security of 
the Subject: For to ſubje& the Reaſons of their 
Verdi&s upon Bills to the Cenſure of the Judges; 
were to diveſt themſeives of the Power which th 
Law has given them, for moſt important Conſ- 
derations, without Account or Controul, and te 
intereſt thoſe in it, whom the Law has not in 
rhis Cafe truſted ; and ſo, by degrees, the Cour 
ef Juftice in one of the moſt material Parts may be 
changed, and a Fundumental Security of our Li: 
berty and Property inſenſibly loſt. On the other 
Hand, if for Fear of being unworthily reproach- 
ed as Nnoramus Jury-Men, obſtinate- Fellows Wi 
chat obfiruc Juſtice, and diflerve the King, * 

9 „„ Y | NS His ILands 


Grand Jury ſhall ſuffer the Judges, or the King's 
Counſel to prevail with them to endorſe Billa 
Ja, when their Conſciences are not ſatisfied in 

the Truth of the Accufation, they act directly 
againſt their Oaths, oppreſ the Innocent whom 
they ought to protect, as far as in them lies; 

ſubje& their Country, Themſelves, and Poſterity 
Mio ARBITRARY POWER ; pervert the Ad- 
miniſtration of Juſtice, and overthrow the Go- 
Jemment, which is inftituted for the obtaining of 
Hit, and ſubſiſts by it. ee I OOO 
= This ſeems to be the greateſt Treaſon that can 
de committed againſt the whole Kingdom, and 

hreatens Ruin unto every Man in _— in it. 
None can be ſafe againſt Authorixed Malice, and 
notwithſtanding the Care of our Anceſtors, Ra- 
ine, Murder, and the worſt of Crimes, may be ad- 
vanced by the Formality of Verdict, if Grand-Juries 
d to enquire into the 


de overaw'd, or not ſuffer* 
ruth, to the Satisfaction of their Conſciences, 
Every Man whilſt he lives innocently, doth, un- 
ler God, place liis Hopes of Security in the Law, 
hich can give no Protection, if its due Courſe 
e ſo interrupted, that Frauds cannot be difcover- 
d; Witneſſes may as well favour Offenders, as 
ve falſe Teſtimony againſt the guiltleſs, and if 
ey, by hearing what each other faith, are put 
to a Way of concealing their villanous Deſigns,” 
ere can be no legal Revenge of the Crimes al- 
ady committed. Others by their Impunity will 
encouraged to do the like: And every quiet 
unded Perſon will be equally expoſed unto pri- 
Ke Injuries, and ſuch as may be done unto rs. 

oY: WH under 
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unto himſelf any Security for his Life or Goods, 


and they who do not ſuffer the utmoſt Violences l 
in their own Perſons, may do it in their Chil- I. 


dren, Friends, and feareſt Relations, if he be 


deprived of the Remedies that the Law ordaing . 


and forced to depend upon the ill of a Judy, 
who may be, and (perhaps we may ſay) are tog 
often corrupted, or ſwayed by their own Paſſion, 
intereſts, or the Impulſe. of ſuch as are greater 
than they. This Miſchief4s agravated by a com 
monly received Qpinion, . that whoſoever ſpeaks 


againſt an accuſed Perſon is the King's Mutneſo; and 


the worſt of Men, in their worſt Deſigns, do uſually 


ſhelter-themlelves under that Name, whereas he 
only is the. King's Witneſs, who ſpeaks the Tru 


whether it be for or 12. him that is accuſed 
As the Power of the! 


— 


dminiſtred:;; and as he is the Father of his 
Vale, he cannot but incline ever to the gentle] 
Side, unleſs it be poſkible for a Father to delight 


in the Deſtra#jon, or deſire to engich himſelf by: 
the Confiſcation of his Children's Eſtates. If tio: 
moſt wicked Princes have had different Thoughts, 


they have been obliged to diſſemble them. V 


know of none worſe than NS; but he was io 


far from , ackowledging, that he defired « 


Man's Coudemuation, that he looked upon tit | 
Neceſſity of ſigning Warrants to 
F Malefadtors, 2 | 


E the Executionof Male! 
rem Lineras. Burden, and rather wiſhed he bu 
; ; | lis 


* 
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under the Colour of LS Nn can promiſe, 


ing is the Power of the 
Law, he can have no other Intention than thai 
of the Lau, which is to have Juſtice 1mpartially 


—— 


int learnt to write, than to [4 obliged to do it, They 
Mwbo by e Errors, would 
create unto the King an Intereſt different from 
mat of his People which he is to ꝓreſerve, whilſt 
*Mihey preted to ſerve him in deſtroying of them, 
tey deprive him of his Honour and Dignity; 
uſtice is gone in all Places, in the Name of the 
chief Magiſtrate, it being preſumed, that he doth 
embraceevery one of his Subjects with equal 
Tenderneſs, until the Guilty are by legal Proofs 
liſcriminated from the Innocent, and amongſt 
us the King's Name may be uſed in Civil Caſes, 
as well as Criminal : But it is as impoſſible for 
him rightly to deſire I ſhould be condemned for 
killing a Man whom TI have not killed, or a Treas 
on that I have not committed, as that my Land 
bould be unjuſtly taken from me by a Judgment 
n his. Bench, ot I ſhould be condemned to pay 
| Debt. that I do notowe. © © tf 
In both Caſes we ſue unto him for Juſtice, and 
lemand it as our Right. We are all concerned 

it, publickly, and privately; and the King, as 
yell as all the Officers of Juſtice, are, by their 
eral Oaths, obliged in their reſpective —— 
ies to perform ix. They are bound to give their 
\fiftance to find out Offenders, and the King's 
\ttorney is by his Oath to proſecute them, if he 
Wc required; and he is not only the King's Ser- 
Want in ſuch Caſes, but the Nation's; or rather, 
Wainot otherwiſe ſerve the King, than by ſeeing 
Wuftice: done in the Nation. Whenſoever any 
lan receives an Injury in his Perſon, - Wife, 
hildren, Friends, or Goods, the King is in- 
jured, 


91 
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jured, inaſmuch as he is by his Office to pte] 
vent ſuch Miſchief, and ought to be concerned elir 
in the Welfare of every one of his Subjects; butſpring 
the Parties to whom the Injuries are done, ate o co 
the immediate Sufferers, and the Proſecution in ing 


principally niade, that they may be repaired or 
revenged, and other innocent Perſons ſecured by 
the Puniſhment of Offenders, in which the King 
can be no otherwiſe concerned, than as he 1s to 
ſee his Office faithfully performed, and his Peo- 
ple protected. The King's Suit therefore, is ni 
the Behalf of his People, yet the Laws leave 
unto every Man a Liberty, in Caſe of Treaſon, 
Murders, Rapes, Robberies, Cc. to fue in thc 
King's Name, and crave his Aid; or by Way of 
Appeal in his own, The ſame Law looks upon 
Felons, or Traytors, as publick Enemies, and by 
authorizing every one to purſue ar apprehend: 
them; -teacheth us, that every Man, in his Place 
ought to do it. The ſame Act, whereby one, ot 
a few, are injured, threatneth all, and every 
Man's private Intereſt ſo concurs with that of the 
Publick, that all depends upon the exact Preſcr 
vation of the Method preſcribed by the Law, to 
the impartial Inquiſition after ſuſpected Offen- 
ders, and moſt tender Care of preſerving ſuch as 
are Innocent: As this cannor poſſibly be effed. 
ed without ſecret and ſeparate Examinations, the 
Forbidding of them is no leſs than to change the 
Courſe, which is enjoined by Law, confirmec 
by. Cuſtom, and grounded upon Reaſon and Ju 
ſtice. If on the other fide any Man believes, that 
ſuch as in the King's Name proſecute le ſpectel 
ein. deere 


D cliuing u 


aelinquents, ought only to try how they may 
ring, them to be condemned, he may be pleaſed 
o conſider, that all ſuch Perſons ought, accor- 
ling unto Law, to produce no Witneſs whom 
ey do not think to be true: No Evidence 
yhich they do not believe good, nor can conceal 
ny Thing that may juſtify the Accuſed. No 
0MW'rick or Artifice can be lawfully uſed to deceive 
„Grand- Jury, or induce them to find or reject a 
"Will, other wiſc than as they are led by their own 
'Monſciences. All Lawyers were anciently ſworn 
put no Deceit upon the Courts for their Cli- 
ts ſake; and there are Statutes ſtill in Force to 
uniſh them, if they do it : But there is an eternal 
)bligation upon ſuch as are of Counſel againſt 
erſons accuſed of Crimes, not to uſe ſuch Arts 
s may bring the Innocent to be condemned; 
d thereby pervert that which is not called the 
dement of Man, but of G O D, becauſe Man 
nders it in the ſtead, and by the Command- 
ent of God ; ſuch Practices exalt the Juriſdicti- 
of Tribunals, but infe& and pollute them 
ich that innocent Blood, which will be their 
verthrow. And leaſt of all, can it be called a 
rice to the King, ſince none could ever ſtand 
ainſt the Cry of it. This is neceſſarily implied 
the Attorney-General's Oath, to ſerve the King 
his Kingly Office, wherein the Law preſumes 
can do no Wrong: But the greateſt of all 
Wrongs, and that which hath been moſt deſtru- 
ure unto Thrones, is by Fraud to circumvent. 
06 deltroy the Innocent: This is to turn a Legal 
Ing into a Nimrod, a Hunter of Men: This 
is 
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fſttruckſon, a 
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Is not to, act the Part of a Father, or a Shephergſ+ 
Who is ready to lay down his Life for his Sneeyſ Ae 
but ſuch as the Pſalmiſt complains of, whe eat Mi 
The People as if they edt Bread. Jezebel did, perfÞ'v < 
pa ps yen herown Wit, and think ſhe h 
done a great Service to the King, by finding ons. 
Men of Helial, Judges, and Witneſſes, to bring 
Naboth to be ſtoned; but that unregarded Blood 
was a Canker, or the Plague of a Leproſy in h 
Throne and Family, which could not be curedÞ8"* 
but by its overthrow and Extinction. But if the 
Atrorney- General cannot ſerve the King by abyſſ"g 
ſing Juries, and ſubverting tlie Innocent, he calfſ? 
As litrle r Advantage to himſelf by falſify; 
Oatn, by the true Meaning whereof hyÞ* 
A ISto proſecute Juſtice impartially; and the Eternal 
Divine Law would atnul'aty Oath or Promik 
chat he fond have taken to the contrary, er 1 
though his Office had obliged him unto it. 
"The like Obligation hes upom Jurorsnot MA. 
ſutfer themſefres do de deluded, or perſuadcifſ® 
that the Judges, King's Counſel, or any oth: Gat 
can difpenſe with that Oath, cr any Part of He 
which they” have taken before God unto th 
hole Nation; nor to think that they can ſwer al 
from the Rules fet by the Law without a damm 
le Breach of it; The Powerof relaxing, or di? 
. ſs1ving conſcientious Obligations acknowledge 
ih the Pope, makes a grear Part of the Rm. 
Superſtition ; and that grand Impoſtor could = 
ver cotrppt Kingdoms and Nations to their Dify,”.” 
and the Eſtabliſhment of his Tyrann 
brought" them to believe: he cout 
j. Nannen mern een 1 


diſpenſe with Oaths, BOK, 4 Kings unt their Se 
jets, and by Subjets 70 their Kings nor impoſ 
if extravagant an Error upon either, until he had 
derſuaded them he was in the Place of God. R 
a5 hard to ſay how the Judges or King's Counſel 
can have the ſame Power, unleſs it be upon the 
fame Title; but we may be ſure they may as well 
Meiſpenſe with the whole Oath, as any Part of it, 
Ind can have no Pretence unto either, unleſs the 
Fhave the Keys of Heaven and Hell in their keep- 
ing: It is in vain to ſay, the King as any other 
Man may remit the Oath taken unto and torhim- 
ſelf; he is not a Party for himſelf, but in the He- 
bMkalf of his People, and cannot diſpoſe of theit 
nConcernments without their Conſent, which. is 
ulleiven only in Parliament. 
il. The King's Caunſel ought to remember, they 
are in Criminal Cates of Counſel unto every Man 
In the Kingdom; it is no ways referred unts the 
Direct ion of the Judges, or unto them, whether 
that, Secrecy enjoined by Law be profitable unto 
the King or Kingdom; they mult take the Law 
65 it is, and render Obedience unto it, until it be 
liltered by the Power that made it; T's this End 
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| N by A& of Parliament, di. 18 Edu, 
I. C. S. and 20 Edu. III. C. 1. are ſworn to ſexve 
e People, Ie ſha{ ſerve our Lord the King, aud 
his People in the Office of Fuftice, &c. 7 2 
e 10 1% Man common Right by the King's Lerigs, 
e Hast, mor for wo abe C, * ah in 
Wert thereof or apy Point, hey ave oe ther 
oi Sodies, Lands, and Goods. This proves them td 
| ve the People, Servaiits, as well as the Kings. — 
g c F Farther 


* 
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_ - Farther, by the expreſs Words of the. Commiſ be d. 
ons of Oyer and Termmer, they are required tdiſco 
Ait every Man that ſuffers Injury, and make dlliſof Cc 
gent Inquiſition after all Manner of Falſhvods, DeKſpoſe! 
ceits, Offences, and Mongs done to any Mai, auilithere 
thereupon to do Juſtice according to the Lau SCU 
that in the whole Proceedings in order untyLzga! 
Tryal, and in the Tryals themſelves, the Thingſolve 
principally intended, which ſeveral Perſons aro th 
ſeverally in their Capacities obliged to purſueMof th 
is, the Diſcovery of Truth: The Witneſſes are tofffebli 
depoſe the Truth, the whole Truth, and n. thing bi Man 
the Truth: Thereupon the Counſel for the KigCor:! 
are to proſecute : The Grand Jury to preſent: Put. 
And the Pertit-Jury to try: Theſe are ſeveral Oihip, 
N 


fices, but all to the ſame End; *tis not the Priſo- 
ner, but the Crime that is to be purſued : this 
primarily, the Offender but by Conſequence, and 
therefore ſuch Courſes muſt be taken, as may dil 
cover that, and not ſuch as may enſnare him: 
When the Offence is found, the impartial Letter 
of the Law gives the Doom; and the Judges hareri 
no Share in it, but the Pronouncing of it: Tull 
then the Judges are only to preſide, and take 
Care, that every Man elſe, who is employ'd it 
this neceſſary Affair, do his Duty according to 
Law. So that upon Reſult of the whole Tran: 
ackiot impartial Juſtice may be done, eitner to 
the. Acquittal, or Condemnation of the Priſoner. 
Hereby it is manifeſt, why the Judges arc 
obliged by Oath, to ſerve the People as well gs th 
King: And by Commiſſion, to ſerve every an 
- that ſuffers Injuries. As thc y are to ſee tnat * 


* 


be done to te King * F ur'd Subjects, in 
diſcovering of the Delinquent; ſo they are to be 
of Counſel with the Priſoner, whom the Law ſup- 
doſeth may be ignorant a well as innocent; and 
mcnerefore has provided, that the Court ſhall be of 
oCounſel for him, and as well inform him of what 
toLegal Ad vantages the Law allows him, as to re: 
noffWolve any Point of Law when he ſhall propofe it 
Mio them; and it ſeems to be upon the Preſumption 
ue of this ſteady Impartiality in the Judges, (thus 
bliged by all that is held Sacred before God and 
Aan to be unbyaſſed) that the Priſoner hath no 
Counfel; for if the Court faithfully perform their 
Puty, the Accuſed can have no Wrong, or Hard- 
ip, and therefore needs no Adviſer. | 
Now ſuppoſe a Man perfectly innocent, and in 
dme Meature knowing in the Law, ſhould be- 
iccuſed of Treaſon or Felony ; if the Judges ſhall 
deny unto the Grand Jury the Liberty of exami- 
ing any Witneſſes, except in open Court, where 
othing ſball be offered that may help to clear the 
'Wrifoner, but every Thing aggravated, that gives 
olour for the Accuſation; ſuch Perſons only pro- f 
duced, as the King's Counſel, or the Proſecutors. 7 
hall think fit to call, of whoſe Credit alſo tge 
jury muſt not enquire, but ſhall be controul'd and {| 
Frow-beaten in asking Queſtions, of ſich un- - 
mown Witneſſes, for their own Satisfaction, if . 
Fey have any Tendency ro diſcover the Infamy 
ee theſe Witneſſes, or the Falſhood of their Te- 7 
imony; how can Innocence ſecure any Man 
Srom being arraigned? „ 
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And if the Oath of . Judges ſhould be az is uſe 
much forgotten in the farther Proceedings upon] #5 ce 
the Tryal, where in Caſes of Treaſon the Priſonerſſſ Ve 
ſhall have all the King's Counſel (commonly not and. 
che moſt unlearned) prepared with ſtudied Species}: T 
aud Arguments, to make him black and odious, and It int 
fo rain all his Words, and to alledge them for Inſtar. I to be 
ces his Ghilt :, If then all his private Papers ang} ælat 
Notes to help his Memory in his Plea and De- kant 
d den be taken from him by the Goaler, f z 
or t c Court, and given to his Proſecutors ; and Nan 
!1 Advice and Aſſiſtance from Counſels or Indie 
Friends, and his neareſt Relations, ſhall be de- heir 
nied him, and none ſuffered by Word or Writing ef 
to inform him of the Indifferency, or. Honeſty, e 
r the Partiality, or Malice of the Pannels retui -H. 
ed. (whom the Law allows him to challenge oi the! 


kale, eithet peremptorily, or for good Reaſonſſ## 


effered ; ) ſhould be thus deprived of all the good Cour) 
Provitions of the Law for his Safety; to What Cant 
Frauds, Pefjuries, and Subornations is not he, the 4 
and every Man expoſed, who may be accuſed?M; + 
What Deceits may there not be put upon Juries? 
And what Probability is there of finding Security in 
Inngcegce ? What an admirable Execution would 
Fo be of their Commiſſion, to made diligent Inqui- 


on after all Manner of Faljhoods,” Deceits, Mon Ne. 
aid Fraids,- and thereupon to ds Juſtice according 
% Law? When at the ſame Time, if fo ma- 
naged, a Method would be introduced of ruin- 
nd and. deſtrgying any Man in the Form of 
ultice.” Such Practices would be the higheſt 
iſhonour to the King imaginabte, whoſe Name 
5 | : 1 


Be: \ 

s uſed,, and fo far miſrepreſenr the Ringly Office, 
s to make that appear to have been erected to 
rex and deſtroy the People, which was intended, 
and ordained to help and preſcrye them. 
The Law ſo far abhorrs: ſuch. Proceedings, that 


to be exactly juſt, in their ſeveral Employments, 
relating to the Execution of Juſtice. The Ser- 
„ bant of. the King's Counſel (Sir George Jeffreys, 
„ :moug the reſt) who proſecute in the King's 
Name, and are conſulted in the forming Bills of 
„ ladictment, and Advice about the Witneſſes and 
heir Teſtimonies againſt the Accuſed; theſe (if 
eme would. remember it) when they are made 
5 $:jcants, take an Oath (Coke's 2d Iuſtitutes, pags 
4.) as well and truly to ſerve the People (whereof 
be Party accuſed is one): as. the King bimſelf, and 
of winiſter the King's Matters dilly aud truly after the 
Courſe of the Lau to their. Cunning; not to uſe their 
Canning. and Craft to hide the Truth, and deſtroy 
e e Acctſed, if they cans 

They are alſo obliged by the Statute of Vm. 1. 
Chap 29. to put no manner of Deceit or Colluſion 


N | 
eon dhe King's! Court, nor ſecretly to conſent 


Court, or the Party, be it in Cauſes Civil or. 


de convicted of ſuch Practices, he ſhall be impri- 
ſoned for a Year; and never be heard to plead - 


quence of their Treacheriesibe great, they are ſub- 


abcieat Law; Book, called The Mirror of, Juftice, 
3 1 T2 Chap. 


it intends, that every Man ſhould be ſtrictly bound, 


riminal: And it is ordained, that if any of chem 


gain in any Court; and if the miſchievous Conſe- 


ect to farther and greater Puniſnments. Our 


IR — 


66 )) 
Chap. 2. Sect. VI. ſays, That every Serjeant-Pleads W Am 
is chargeable by his Oath, not to maintain or defend am ¶ Judt 
Maong or Falſhood to his Knowledge, but ſhall lau ¶ Dut 
bis Client when he ſhall perceive the Myong intended iy ¶ acco 
him . Alſo, that he ſhall not move or proffer any falſe H niſht 
Teſtimony, nor conſent to any Lyes, Deceits, or Cor-Mmen! 
ruptions whatſoever in his Pleadings. f 
As a farther Security unto the People, againſt 
all Attempts upon their Laws, Exemplary Ju. 
ſtice hath been done in ſeveral Ages, upon ſuch 
Toke and Juſtioiaries, as through Corruption, i 
zubmiſſion unto unjuſt Commands, ar any other 
finiſter Conſideration have dared to {werve from 
them: The Puniſhments of theſe wicked Men 
remain upon Record, as Monuments of their In. 
famy, to be a. Terror unto all that ſhall ſucceed 
them. In the Reign of the Saxons, the moſt no- Ni 
table Example was given by King Alfred, who 
cCausꝰd abeve forty Judges to be hanged in a ſhort 
Space, for ſevera)-Wrongs done to rhe People, asf 
is related in the Mirror of: Juſtice: Some of them 
kiffered for impoſing upon juries, and forcing 
them: to give Verdicts according to their Will; Nei 
2nd one, as it ſeems, had taken the Confidence to 
examine à Jury, that he might find which of them 
would ſubmit to his Will, and ſetting aſide him Wre: 
v would not, condemned a Man upon thei 
Verdict of Eleven. Elo av 546-6: Il 
Since the coming in of the Normans, our Par- 
thments have not been leſs ſevere againſt ſuch{rpe: 
Jdges às have ſuffered: the Cou rſe of Juſtice to: 
be peryerted, or the Rights and Liberties of the 
Neaple to be invaded. lathe Tint of ä ge 


— 
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Amo 1289; the Parliament finding, that all the 
jadges (except Two) had ſwerv'd from their 
Duty, condemn'd them to ſeveral Puniſhments; 


iccord ing to their Crimes, as ßaa 
Jumment, perpetual Impriſon- 5 2 
«ment or the Loſs of all their 


Eſtates, &c. Their particular Offences are ſpeci- 
fed in a Speech made by the Archbiſhop of Can- 
ebury in Parliament. They had broken Magna 


Charta; incited the King againſt his People; vio- 
„ Mated the Laws, under Pretence of Expounding 
chem; and impidently preſumed to preferr their 


"wn Counſels to the King, before the Advices of 
Parliament, as appears by the Speech, Go. 


The like was done in Edward II's Time, when 
dh de Spencer was charged for having prevailed 


rith the King to break his Oath to the People; 
doing Things againſt the Law by his own Au- 
bority. F OP $7 ITT EAI 


break his Oath :. And the happy . 1. 
I: Reign of that great King affords F Hg» 
o any Inſtances of the like Nature, s, 


een and Sir Milliam Skipwith,” deſerve to be ob- 
ed, and put into an equal Rank with thoſe of 
W's brave and victorious Grand father. 
In Richard TI's Time, Eleven of l 
getting the dreadful Puniſhments of their Pre- 


to deceſſors, 
he 1 You . 5 g * 7 „ 
II- See air the” Eanh Hitories of Walſnobini,” Fabian? 
in peed; &c. in the 11th and 21ſt Years of Rickard II, 


— 


In Edward III's Time, Judge Thorp was hanged 
or having in the like manner brought the King 


nongſt which, the Puniſhment of Sir Henry. 


—— — 
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ddeceſſors, fybſcribed malicious Indictmentsagainſ 
| Law, and gave falſe Interpretations of our An. 
| cient Laws to the King, thereby to bring many 
of his moſt Eminent, and Worthielt Subjects t; 
ſutfer as Tray tors at his Will.; ſubjęcted the Ay, 

thoriry, and very Being of Parliaments to his ab 
ſolute Pleaſure; and made him believe, that al 
the Laws lay in his own Breaſt : Hereupon, Sen 
tence of Death paſſed upon them; and. though; 
upon their Repentance, and confeſſing they had 
been ſway'd by Fear and hieatuings from. th 


King, Two only were executed, all the othiey ors 

Were fot ever baniſned, as unworthy to enjoy tf x; 
Benefit of that Law, Which they ad fo perfidy,,, 
ouſly, and baſely hetray eG. et 
. It were an endleſs Work to recite all the Exif; 1 
amples of this Kind that are found in our Hilo Rea. 
ries ang Records; hut that of Empſon and Duiſtey 
ley muſt not be omitted: They had craftily con we 


trived 0 aboliſh Grand: Juries, and to draw. the, | 
Lives and Eſtates of the People into QueltionF -7, 
without Indictments by them ;. and by  Surpriz: 
| and other wicked Practices, -tifey gained an 4 
- of  Parlitment for their Countenance: Hereupot 
aiſe Accuſations followed without Number; Q 
preſſion and Injaſtice broke forth: like a Flo 
and togai the King's Favour, they filled his Colt 
fers. The Indiaments; againſt them mentioned 
in Aude ſon s Reports, Pag. 156, 157. are won wy 
reading, vherehy theyare charged with TreaſuM*,? 
for. $ubyerting the Laws and Cuſtoms of the Lai 
in their Proceediugs without Grand- Juries, and py 
curiug the Murmurigg and Hatred of the. Peapy. 
2 ED EEE ons SL ORIER 
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Wl ainſt the King, to the great Danger of him, ani 
ll he Kingdom. Nothing could ſatisfy the King- 
dom, though the King was dead, whom they 
bad flattered and ſerved, but.ſuch Juſtice done 
upon them, and many of their Inſtruments, and 
Officers, as may for ever make the Ears of Judges 
Mto tingle. ö ; CEE 5 
And it is not to be forgotten, that the Judges 

Win Queen E/izabetb*s Time, in the Caſe of R. Ca- 
adi in Anderſon's Reports, Pag. 152, and 135. 
ere Jas they told the Queen, and her Counſel- 
""Wors) by the Puniſament of former Judges, eſpecially. 
1 Empſon and Dudley, deterred from obeying ber 

legal Commands. The Queen +had ſent ſeveral 
Letters under her Signet; Great Men preſſed them 

0 obey-her-Patent under the Great- Seal; and the 
eaſons of their Diſobedience being required, 
hey apſwered, That the Queen her ſelf und the Jud. 


Obey [bold obey her Commands, the Laws would not war- 
Gant them, and they ſhould therein break their Oath to the- 

e of God, and their Country, and the Common- 
ealth wherein they were Born. And, ſay they, if. 


ns, do remember, and recall us from the like Q 


Kees, * 7 
 Whoſveyer being in the like Places may de- 
Nen, or be put upon the like Practices, will do 
ell to conſider theſe Examples, and not to think, 
at he, who obliquely endeavours to render 

rand: Juries uſeleſs, is leſs Ctiminal, than he: 

t wouldabſclutely aboliſn them: That — 
* | EO, oth. 


—— 


5, had alſo talen un Oath to keep the Laws:; -and if 


had no fear of God, yet the Examples and Hu- 
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- apparent to the meaneſt Capacity, that whoever 
mall go about to take it away, or give it up; 


13 | 
goth not act . it's Inſtitution, is as if 
it were not in being: And who ever doth with-ſ 
out Prejudice conſider this Matter, will ſee that 
it is not leſ{s-pernicyous [to deny Furies the Uſe of 
thoſe Methods of difcovering Truth, whica the 
Law hath appointed, and-fo, by. Degrees, turn 
them into a meer Matter of Form, than openly 
and avowedly to deſtroy them.  Sureiy, ſuch a 
grudual Method of deſtroying our Native Right Nui 
is the moſt dangerous in its Conſequence. The 
Safety which our Fore-Fathers, for many Hun- 
dreds of Years, enjoy'd under this Part of th 
Law efpecially, and have tranſmitted to us, is 


Is like to meet with the Fate of Ibmael, to have 
every Man's Hand againſt him, becauſe his is a 
gainſt every Man. Artifices of this kind will ruin 
us more flently, and fo with leſs Oppoſition, and yeall 
as certainly, as the other more open Oppreſſion: 
This only is the Difference, that one Way we 
ſhould be Slaves immediately, and the other inſa 
fibly ; but with this farther difad vantage too, that 
our Slavery ſhould be the more unaveidable, ani 
the faſter riveted upon us, becauſe it would bt 
under Colour f Law, which Practice, in TimMracti 
would obtain. OT SHER 
Few Men at firſt ſee the Danger of little Chan 
ges in Fundamentals, and thoſe who deſign then 
uſually act with ſo much Craft, as beſides the g 
ing. ſpecious Reaſons, they take great Care, tht 
the true Reaſon ſhall not appear: Every Delignb 
therefore of changingthe Conſtitution ought to / 
n T mo 
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moſt warily. obſerved, = timely oppoſed ;-nor is 
it only the Iutcreſt of the People, that ſuch 
undamentals ſhould be duly guarded, for whoſe 
Benefit they were at firſt ſo carefully layed, and 
whom the Judges are {worn to ſer e; but of the 
Ling too, tor whole ſake thoſe pretend to Act, 
ho would ſubvert tnem. 3 
Our Kings as wellas Judges are ſwœnto main- 
tin the Laws; they nave themſelves in ſeveral 
Statutes required ihe Judges, at rheir Peril, to ad- 
MWnoiniſter equal Juſtice to every Man, notwith- 
landing any Letters, or Commands, Oc. even 
rom themſclves to the contrary; and when any 
Failure hath been, the greateſt, and moſt power- 


pu! of chem have ever been the readieſt to give Þ} 
Kedreſs. It appears by the Preface to the Statutes 1 
t 20 Edu. III. that the judicial Proceedings haas 
"Wcen perverted. That Letters, Writs, and Com- 5 


Waxds had been ſent from the King, and great 
Nn to the Juſtices, and that Perſons belonging to | 
he,Courr ot the King, the Queen, and the Prince, F 
Wales had maintained, and abetted Quarrels, 1 
gc. Whereby the Laws had been violated, ang 
nany Wrongs done: But the King was ſo far f 
om juſtifying hs own Letters, or theſe Negal * | 
rattices, that the Preamble of thoſe Statutes l 
uth, they were made for the Relief of the Peo- 
eintheir Sufferings by them. Thar brave King 
the Height of his Glory, and Vigour of his Age, 
noſe rather to confeſs his Error, than to continue 
W it, as is evident by his own Words. Edward, 
dy tne Grace of God, @c. Becauſe by divers 
complaints made unto us, we have perceived tnat 
EF . . a the 


- 


© the Law of the * th EE by our Oath ar Un 
bound to maintain, is the leſs well kept, and Ex 
© ecutzon of the ſame dinurbed many Times by 
© Maintenances and Procurements, as well in tg 
Court, as the Country: We greatly moved d 
Conſcience m this Matter, and for this Cauſe, de 
© ſtring as much tor the pleaſure of God, and Ek 
©and Quietneſs ofour Subjects, as to ſave our Co 
ſcience, and for to ſave and keep our ſaid Oath 
by the Aſfent, r. Eualt, That Fudges fhall de 
Juſtice, notwithſtanding Writs, Letters, or Con 
mands from himſelf, 65 and chat none of th 
* King" Houle, or ae the King, Qae 
Tor Prince of FPales, do maintain Quarrels. &c. 
King Famer, in his Speech'to the Judges in ti 
Star-Chaonber, om 1616 told them That he 
after many Tears reſobved to renew his. Oath, "made df 
his Coronation, concerning Jaſtice and the Prom 
ler ein contained for maintaiuing the Latta of the Laul 
And in the next Page ſave one ſays, I'was fworn: 
maintain, the Law of the Land, and therefare had be 
fe jured, if I had brokenit; GOD is my Fudge, 
ever intended it. And his, Majeſty, that now is 
bath made frequent Dectarations and Proteſtat 
ons of his being far from all Thoughts of deſignin 
an Arbitrary Government, and rhat the Natio 
might be confident, he would rule by Law. 
* Now if after allthis, any Officet of the King not 
fold pretend Inſtructions from his Mafter, ¶ Dep: 
demand ſo material an Alteration of Proceedingy 7? - 
in the higheſt Cafes againſt Law, as are above} ©. - 


mentioned; And the Court who are require] vice 


to flight and -reje& the moſt ſotenin Command Sue 


und 


6 | I 9 3 £2 
] Ender the Great-Seal, if contrary to Law) fhoud 
Jopon a verbal Intimation allow of G6:ch a de- 


Jour Liberties, which the Law has erected; 
might it not give too juſt an occaſion to ſuſpet᷑t 
that all the Legal Secrritips of our Lives and pro- 
perties are unable to protect us? And may not 
Fach Fears Rob the King of his greateſt Tł᷑ea- 
ſare and Strength, the Peoples Hearts, when they 
dare not rely upon him in his Kingly Office, 
nd Truſt, for Safety and Protection by the Laws? 

h Our Engliſb — affords many Inſtaxces of thoſe 
that have pretended to ſerve our Kings. in this 
Manner, by undermining the People's Right and 
Liberties, whoſe Practiſes have ſometimes prov- 
ed of fatal Conſequence to the Kings themſelves, 
¶ but more frequently ended intheir own Deſtruction. 
i Bur afterall, imagining it could be made out, 


chat this method of private Examinations by 2 


1 Grand- Jury (which from what has been ſaid be- 

el fore, hath appeared to be extremely neceſſary fot 
che publick Good, and to every private Man's Se- 
i curity) were Inconvenient, or Miſchievous, and 
I therefore fit to be changed yet being fo Eſſential 


J Part of the common Law, it is no otherwiſe al- 
terable than by Parliament, we find by prece- 
dents, that the bare Forms of Indi&ments could 
ag 0ot de reformed by the Judges. The Words 
; Depopulatores agrorum, Ti bdiatores viarum, 
nc Ami, Baculis, Cultellis, Arcubus 
wal &. Sagittis, could not be left out, but by Ad- 
ire vice of the Kingdom in Parliament. A Writ 
inen in che Time ot King Edward FIT 
ee G giving 
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Inand, and ſo break in upon this Bulwark of 


* 
1 


giving Power to er d determine Offences, 
and all rhe Juſtices reſolved (Cook. 4. Inſlit. P. 
164. That they could not laufull) Act, having their 
Authority by Fi/rit, where they ought to have had it by 
Commuſſion ; Thowgh it. was in the Form aud Morde, 
that the Legal Commiſſion ought to be John Kinvet 
Chief Juſtice by Advice of all the Judges, reſolved 
that the ſaid Mit was Contra Legem . Aud 
where divers Indictments, were before them found a. 
gainſt T. S. the ſame, and all that was done by Co- 
lour of that Writ was damned. IN Ce 
If in ſuch ſeeming little Things as theſe and 
many others that may be inſtanced, the Wiſdom 
of the Nation -hath not thought fit to inttuſt the 
Judges, but referved the Conſideration of them 
to the Legiſlative Powers: It cannot be ima- 
gined, that rhey ſhould ſubject to the Diſcretion 
and Pleaſure of the Judges,thoſe important Points 
in the eftabliſhed Courle of the Adminiſtring Jus- 
tice, whereupon depends the ſafety of all the Sub- 
jects Lives and Fortunes. If Judges will take u- 
pon themſelves to alter the conſtant Practice, they 
muſt either alter the Oath of the Grand- Jury, or 
continue it; If they ſhould alter it ſo as to make 
it {ail with any ſuch new Method, and thus in 
Appearance charitably provide, that the Gtand- 
Jury ſhould not take a Mock-Oath, or foreſwear 
themſelves, . they then make an- Encroach- 
ment upon the Authority of Parliaments, who 
only can make new, orchange old Legal Oaths; 


* +» % % 


and all the proceedings thereupon would be void. 
they ſhould continue conſtantly to impeſ: the 
ame Oath as well when they have aotice ow 

* nner 4 2 A nt . . 3 444 oy | e 


4 | 
the King, that the Jury ſhall not be bound to 
keep his Secrets, and their own, as when they 
have none: they muſt aſiime to make the ſame 
Form of Eaw to be of Ferce, and no Force, and 
the ſame Words to bind the Conſcience, as they 
will have them; whereby they would prophane 
the Natural Religion of an Oath, and bring a Foul 
Scandal upon Chriſtianity, by triffting worſe than 
Heathens,: in that ſacred Matter. And whilſt the 
Judges find themſelves under the Neceſſity of Ad- 
miniſtring the Oath -unto Grand-Juries, and not 
ſuffer them to obſerve it according unto their Con- 
ſciences, they would confeſs the Illegality of their 
own Procecariigs,. and can never be able to re- 


U 


pair the Breaches, by pretending a tacit Im pircan 


em, if the King will, but muſt ynavoidably tail 


under that approved Maxim of Law, maleditta 
et Interpretatio que corrumpit Textum, It is a cur- 
ſed Interpretation that diſſolves the Text. 

There are Two vulgar Errors concerning the 
Duty of Grand-Jurys, which, if not remov- 
ed, will in Time deſtroy all the Benefit we 
can expect from that Conſtitution, by turning 
them into a meer Matter of Form, which were 
deſign'd for ſo. great Ends. Many have of 
late thought, and -affirmed it for Law, that 
the Grand-Jury is neither to make ſo ſtrict En- 
quiry into Matters before them, nor to look 
tor ſo clear Evidence of the Crime, as the 
fetit- Jury; but that of their. Preſentments, 
being to paſs a Second Examination, they 
ought to indict upon a Superficial Enquiry, 
and bare Probabilities : whereas, — 
5 2 OL 


* 


of theſe Opinions be admitz:d, rhe prejudice to 
Subjects would be equal to the Total laying 
aſide Grand-Iurys; tere being, in Truth, no 
Re! between -araigning without any Pre- 
entment from them at all, and their preſenting 
upon ſlight Greunds. Fe | 
For the Firſt, that Grand- Juries ought not to. 
make ſo ſtriẽt Euquiry, it were to be wiſhed, that 
we might know how it comes to paſs, that an 
Uath ſhould be Obligatory unto a Petit-Jury, and 
not unto the Grand: Or in what Points they 
may lawfully, and with good Conſcience omit 
that Exactneſs, whether in Relation to the Mit. 
 veſſes,-and their credibilicy:' Or the Fa, and all 
irs Circimmiances: Or the Teſtimony and its 
eight; or laſtly, in reference to the Priſoner, and 
probability of his Guilt; and with all, upon what 
Grounds of Law or Reaſon, their Opinion 1s 
founded. On the contrary, he that will conſider 


either the Oath they take, or the Commiſſion 


where their Duty is deſcribed, will find in all 
Points, that there lies an equal Obligation upon 
hem angie Feut-jaties. 
They Swear diligently to enquire, aud true pre- 
ſeatment make, &c. And to preſent the Truth, the 
whole Truth, and nothing but the Truth, &c. and 
in the Commiſſion of Oyer and Terminer, theit 
Pury (with that of the Commiſſioners) is thus 
gelcribed : Ad inquirendum per Sacramentum Pro- 
lorum et Legalium hominum, GC. per quos v0 
veritas melius Sciri poterit de quibuſcunque pro- 
ditionibis, &c. 1 falfis Allegantiis, 
n. Accefſoriis eorundem, &C. cunque 
ve, ah, Gel TOON, per queſc; 


lar 
rel 
thy 
th 
me 
to 
ve 
a. 
W. 
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E qualiter cunque habit. Fact. perpetrat.. frue Cam- 
miſſl, Et per quos, & per quem, cui, vel quibus 
quando, qualiter, vel quomodo, & de aliis Arti 
culis & Circumſtantiis præmiſſ. & eorum aliquod, vel 
aliqua qualitercunque concerneu. To enquire by tle 
Oath of Huneſt and Laufull Men, &c. By whom the 
Truth f the Matter may be beſt known, of all Man 


ner of Treaſons, &c. Confederacies, Falſe Teftime: | 


es, &c. As alſo the Acceſſories, &c: By whompoe- 
9 or houſoever, done, perpetrated, or committed, 
by whom, or to whom, how, in what Way, or in 
what Manner. And of other Articles aud Circum- 


bawſoever concerning the ſame. Now, for any Man 
after this to maintain, that .Grand-Juries are not 


to Enquire, or not carefully, is as much as. in. 

| to ſay, they are bound to act con- 
trary to the Commiſſion and their Oath,; and to 
affirm, that they can diſcharge their Duty accord- 


plain 


ing to the Obligations of Law and Conſciences 
which they lie under, without a ſtrict Enquiry in- 


to particulars, is to affirm, that the End can be ob- 


rained without the Means neceſſary unto it. 

7 Field for their Enquirys, and are in many 
teſpects better capacitated to make a ſtrict one, 
than the Petit - Juries : Theſe laſt are conſined as to 


the Perſon and the Crime, ſpecified in the Indict : 
nent: But they are at large obliged to ſearch in 


to the whole Matter, that any Ways concerns e- 


very Fr con them, and all the offences con- 
tuned in 


it; all the Criminal Circumſtances 


whatſoever, and into every Thing, howſoever, 
| G3 | con- 


ſtauces premiſſed, and of any other Thing or Things 


The Truth is, that Gtand-Juries have both a: 


72 
concerning the fame. They are bound to enquire 
whether their Information of ſuſpected Treaſons 
or Felonies, brought by Accuſers, be made by 
Conſpiracy, dr Subornation; who are the Conſpi- 
rators, or falſe Witneſſes; by whom abetted or 
maintained ; againſt whom, and how many, the 
Conſpiracy is laid; when, and how, and in what 
Courfe, it was to have been proſecuted. 
But nõneof theſe moſt-intricate Matters (which 
_ need the moſt ſtrict and diligent Enquiries) can 
come under the Cognifance of the Petit. Jury, they 
can only examine ſo much as relates to the Credit 
of thoſe Witneſſes brought to prove the Charge Ihe 
againſt the Parties indicted; wherein alſo they land 
have neither Power, nor convenient Time to ſend 
for Perſons; or Papers, if they think them need: 
ful, nor to reſolve any Doubrs of the Eawtul- 
nes and Credibility of the Teſtimonies. 
' = Yer further, if the Crimes objected are manifeſt, 
eis then the Grand Juries Duty to enquire after ef tl 
all the Perſons any Ways concerned in them, and ed 
the ſeveral Kinds of Offences, whereof every one ſl *1 
ought jointly, or ſeparately to be indicted as they Wit: 
Hall diſcover them to have been Principals, or 
Arceffories; Parties, or privy thereunto, or to 
fave comforted; or knowingly relie ved eithet 
the Tray tors or Felons, or concealed the Offen- 
ofiOrhers But the Inquiſition into all theſe 
Natters which. require all po ſſible Strictneſs in I. 
| Marching as being of 'the higheſt Importance unto 
thepublick Jzltice; and Safety, is holly out - 
"or 22 16.7 i 1 . After 


4 = 


( Ww.) <= 
Ide Power and Truſt of the Petit-Jury. The Guilt. 


or Innocence of the Parties put upon their Tryals, 
and the Evidence thereof given, is the only Ob- 
6s of their Enquiries. . It is not their Work, 
nor within their Truſt, to ſearch into all the Guilt, 
r Crimes of the Parties, whom they try; they 


ment, made by the Grand- Jury, who are to ap- 
point and ſpecifie the Offences, for which the 
accuſed ſhall be tryed dy the Petit- Jur. 

When a Profecutor ſuggeſts, that any Man is 
riminal, and ought to be indicted, it belongs to 
the Grand- Jury to hear all the Proof he can offer, 
nd to uſe all other Means they can whereby they 


geſtion, and every Thing or Circumſtance that 
tay concern it; then they are carefully to exa- 
wine the Nature of the Facts, according unto the 


f the Statutes, whereby Qffences are diſtingui- 
ſhed, and Puniſhments alloted unto each of them: 
*Tis true, that upon hearing the Party, or his 
Witneſſes, the Petit-Jury may acquit, or: judge 
e Facts in the Indictment to be leſs heinous; or 
malicious, than they were preſented by the Grand- 


ent and Nature of the Powers given unto Grand- 
by their Inſtitution ordained to keep all 1njuſtice 


from entring the firſt Gates of :our: Courts of 
udicature, and to ſecure the Innocent, not on- 


re bound to move within the Circle of the Indict- 


© 
3 
1 5 
5 „ 


may come to underſtand the Truth of the Sug- 


Rules of the Common Law, or the expreſs Words 


ury, but cannot aggravate them; which being 
onſidered, it will eaſily appear by the In- 


in ſuries, that they are by their Oaths obliged, ang 


Jy. 
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is a Logical Term, relating & 4 Propoſitions a 
have an Appearance, but no Certainty of Trut 
ſhewing rather, what is not, than what is th 
Natter of Syllogilms:- Theſe may be allowed i 
Rheterick, which worketh upon Paflions, - an 
makes Uſe of ſuch Colours as are fit to moy 
them, whether true or falſe ; but not in Logieh 
whoſe Object is Truth; as it principally inten 
to obviate the Errors that may ariſe from the Cre 
uit given to Appearances, by diſtinguiſhing the u 
certain from the certain, Veriſimile a vero, it ca 
not admit of ſuch Propoſitions, as may be fal 
as well as true, it being as impoſſible to draw 
certain Coneluſion from uncertain Premiſes, as t 
raiſe a ſolid an upon A tottering and fin 
ing Foundation. This ought principally to b 
conſidered in Courts of Juſtice, which are ne 
erected to bring Men into Condemnation, but 
find who deſerves to be condemned; and tho 
Rules are to be followed by them, which a 
leaſt liable to Deception. For this Reaſon t 
Council of the Areopagites, and ſome others of tl 
belt Judicatures that have been in the Worle 
utterly rejected the Uſe of Rhetorick, looking 
pon the Art of perſuading by uncertain Probabili 
zies, as little differing from that of deceiving 
and directly contrary to their Ends, who, 
the Knowledge of Truth, deſired to be led int 
the doing of Juſtice : But if the Art that mac 
Uſe of their Probabilities was baniſhed from u 
corrupted Tribunals, as a Hindrance unto t 
Diſcovery of Truth, they that would gron 
Verdi&stota)}ly upon them, declare * 
* . 2 el 
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let of it; and it is (aid, that uno al ſurdo daty 
wile ſequuntur, if Juries were to be guided by 
probabilities, the next Queſtion would be con- 
erning the more or /eſs probable, or what Degre 
Probability is required to perſuade, them t 
ind a Bill; This being impoſſible to fix, the 
hole Proceedings would be brought to dępend 
pon the Fancies of Men, and as nothing is ſo 
light but it may move them, there is no Securis 
that innocent Perſons may not be brought eve: 
bay into Danger and Trouble. By this Means 
extain Miſchief will be done, whilſt it is by 
Weir own Confeſſion uncertain, whether they are 
Wy Ways deſerved by ſuch as ſuffer them, to the 


tter overthrow of all Juſti e 
It the Word probable be taken in a common, 
cher than ina nice logical Senſe, it ſignifies no 

fore than likely, or rather likely than unlikely: 
hen a Matter is found to be ſo, the Wager is 
"Wor even, there is Odds upon one Side, and this 
Way be a very good Ground, for betting in Ten- 
is-Court, or at a Horſe-Race, but he that would. 
wake the Adminiſtration of Juſtice to depend 
pon ſuch Points, ſexms to put a_ very ſmall 
alue upon the Fortunes, Liberties, and Rev» 
utation of Men, and to forget that thoſe ha 
"Wt: in Courts of. Juſtice bave no other Buſineſs 
here, than to preſerve them. r 212 
This continues in Force, tho* in a Dialogue. 
Detween a Barriſter and a Grand- Jury. Man, pus, 
"Wiſhed under the Title of The Grand- Jury Man's. 
path and Office, it be ſaid, Pag. 8. and 9. That ther 
Work is no more. than to preſent Offemces fit fot 


Ga - 


3 Ob 29. : 
Trial, and for that Reaſon, give in only a veriſimiliar, 
probable Charge; and others have affirmed, That a 
pr leſs Evidence will warrant a Grand- Juries Indict- 
ent, than a Petit- Jury's Verdict. For nothing can 
more oppolite to the Juſtice of out Laws than 
ict. Opinions: All Laws, in doubtful Caſes, 
rect a Suſpenſion of Judgement, or a Sentence 
| favours of the accuſed Perſon: But if this 
ere hearkened unto, Grand-Juries ſhould upon 
eir Oaths affirm, they Judge him Criminal, 
hen the Evidence is upon ſuch uncertain 
rounds, that they camot but doubt whether 
SW is {0 or not. | | „ 
It cannot be hereupon ſaid, that no Evidence 
ſo clear and full, but it may be falſe, and give 
e Jury Occaſion of Doubts, ſo as all Criminals 
uſt Eſcape, if no Indictment ought to be found 
leſs the Proofs are abſolutly. certain, for it is 
nfefſed, that ſuch Caſes are not capable of an 
e fallible, Mathematical Demonſtration ;. but a 
ry, that Examines all the Witneſſes, that are 
ely to give any Light concerning the Bulineſs 
queſtion, and all Circumſtances relating to the 
act before them, with the Lives and Credit of 
Sole: that teſtify it, and of the Perſon accuſed, 
and often do find that which in their Conſci- 
ces doth fully perſuade them, that the Accuſ- 
rofl Perſon is Guilty; this is as much as the Law, 
F their Oaths require, and ſuch as find Bills, after 
wing made ſuch a Scrutiny, are blameleſs before 
Sod and Man, if through the fragility inſeparable 
2dÞm humane Nature, they ſhould be led into 
{cor : For they do not Swear, that the Bill is 
es : true 


tyur, but that they in their Conſciences believe thaPer! 
is ſo; and if they write Ignoramus upon the Bil" 
it is not thereby declared to be falſe, nor the Pa nd 
fon accuſed acquitred, but the Matter is Suſpen 
ed, untill it can be more clearly proved, as 
doubtful Caſes it always ought to be. Vea 
Our Anceſtors took great care, char Suſpic 
ous and probable Cauſes ſhould not bring af. 
Man's Life and Eſtate into Danger; for that Ref. 
fon it was ordained by the Staxutes of 37. Ed ua. 
III. C. 18. That ſuch as made Suggeſtions to the Ki 1 
fuld find Surety to purſue nnd incur the ſame Pa 
#hat the other ſhould hape had if he were attainted, nr 
caſe their Suggeſtion be found evil, and thei then H 
© 4 ly bad be made againſt the artuſed, c 
This Manner of Proceeding hath its Root 17 
eternal, and univerſgltReaſon : The Law given; 
Gog unto his People, Deut. 19. Allotted the fat ** 
Puniſhment unto à falſe Witneſs, as a Perſon cu. U 
victed. The beſt diſciphined Nations of the Wo 1 + 
learned this from the Hebrews, and made it ch Uh 
Rule inthe Adminiſtration of fuſtice. The Gf. 
cians generally obſerved it, and the Romans, . + 
Death with Death, but the Buemion of Committi 17 
Murder by falſe Accuſations, with the ſame ſeiſg. : 
rity, as if it had been feed by any other Means 
This Law was invioſably obſerved as long 15 
any 1 Regularity or Equity remained a 7 
mongſt them ; and when through' the Wicke, 
neſs of ſome of the Emperors,” or their Favoſþy.- 
ires, it came to be overthrown; all. Juftſeatie 
OT e OTC ECO 109 1 


8 ) 
eriſhed with it. A Crew of falſe Informers 


rake out to the Deſtru&ion of the beſt Men, 
Id never ceaſed until they had” ruined all the 
Hoſt eminent and and Ancient Families, circum- 
Fented the Perſons, that by their Reputation, 
Vealth, Birth, or Vertue, deſerved to be diſtin- 
viſhed from the common Sort of People, and 
Frought Deſolation upon that Via- | 
rious City. Tacitus complains of Tac, Ann. 3. 
is, as the Cauſe of all the Miſchiefs ſuffered i in 
is Time, and Country. 

Y By their Means, the moſt ſavage 9 Cruelties were 


2t 


ecame a greater Plague, than formerly Crimes 
ad been: No Remedy could be found, when 
ole Delatores, whom he calls, Genus bontinuws 
of | lito exitio repertum,” et poenis quidem WR 1 
* uam, ſatis coercitum, were 1nvit- Ter. Ann. 


> fat 'by Impunity or Reward, and che miſerable Peg. 
ue e groaned under this Calamity, untill theſe 2 
| By ments of Tniquity were, by better Princes, put 


the moſt Cruel, tho* well deſerved, Deaths. 


ns, e Domeſtick Quiet, which i is now enjoyed i in 


e principal parts of Europe, proceeds chiefly 
Pin this, that every Man knows the {ame'Py- 
fliment is appointed for a falſe Agcuſation, and 
proved Crime: 
it is hardly Seven Years fi ince Monſieur Com- 
ter, a Man of Quality in Brittany, ſuborned 
2 the King of France his Guards to ſwear 
eaſonable Deſigns againſt La Motte a Norman 
Parleman; the V 2 * brought to Mon- 
ſic ur 


ho 


ong 
ned 
ick 
ave 
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Phmitted under the Name of Law, which thereby 


The like bath been ſeen in many Places; and 


— —— 
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| fieur Colbert, he cauſed the 20 Perſon and ti 
Witneſles to be ſecured, untill the Fraud was diff 
covered by one ofthem, whereupon he was pa 
doned; Le Motte released; Courboyer beheaded 
the other falſe Witneſs hanged by the Sei 
tence of the Parliament of Paris. Though th 
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, uncertain Accuſations, and that 1 88 the 
was perverted by the King and his Councils, 
king upon them to judge of the certainty, or 


FAR we nn > DS). 


Our Laws have not thought fit abſolutely to 
;&pcead upon the Oaths of Witneſles, as to allow, 
at upon Two or Ton Mens ſwearing poſtrively 
2 reaſon or Fellony againſt any Man, before the 
, itices of Peace, or all the Judges, or betore the 
ing and his Council, that the Party accuſed, be 
either Peer of the Realm, or Commoner, 
; ould without farther Enquiry be thereupon Ar- 
igned, and put upon his Tryal for his Life: 
none can doubt but there is ſomething of 
odability in ſuch Depoſitions ; nevertheleſs, the 
Sw. refers thete Matters unto Grand-Juries, and 
ch Man can be brought to Tryal, until upon ſuch 
jel ict Enquirys, (as is before ſaid) the Indict- 
int be found. The Law is fo ſtrict in theſe 


ti tauirys, chat tho the Crime be never fo noto- 
I * 
w 


* 


Sus, nay if Treaſon ſhould be coufefſed in Mfiting 


ta1ys of State, or the King and Council, yet 

ore the Party can be arraigned for it, the 
„nd-Jury muſt enquire, and be ſatisfied whether 
h a. Confeſsion be dear and certain whether 
vallere was no Colluſion therein: Or the Party in- 
g eed to ſuch Confeſſion by Promiſe of Pardon: 
nd chat ſome pretended paxtakers in the Crime 

' Ba H 2 may 


er Hand and Seal, before} uſtices of Peace, Se- 


way be defamed or deſtroyed thereby, they muſiihat 
enquire whether the Confeſſion was not extortei has 
by Fear, Threatnings, or Force, and whether 
the Parry was truly Compos Mentis, of ſound Mind 
and Reaſon at that Time. . 
The Star. 5 Elix. C. 1 declares the Ancient 
common La concerning the Truſt and Duty o 
Juries, and enacts, that none ſhould be indicted 
¶ſiſting, aiding,” comforting, or abetting Criminals 
in the Treaſons therein made and declared, une 

he or the; be thereof. lawfully accuſed by fuch good an 
ſufficient Teſtimony or Proof, as by the Jury, by uh 
he jhall be indicted, ſhall be thought good, lawful ani 

| ſufficient to prove him or them Gutlty of the ſaid Offe 
| ces. Herein is declared the only true Reaſon « 
| Indict ments, i. e. the Grand-Jury's JudgmenſF 
| that they have ſuch Teſtimonies as they eſtcenſf 
| ſufficient to prove the Party indicted Guilty « 
| the Crimes whereof he is accuſed, and whatſo# 
| ver the Indi&ment doth contain, they are to pr: 
ſent no more, or other Crimes, than are prove 
| ro their Satisfaction, as upon Oath they declarſ 
it is when they preſent it. This Exact neſs is noÞ th 
only required in the Subſtance of Crimes, but i 


the Circumſtances, and any Doubtfulneſs or uncet 
tainty in them makes the Indictment, and all Pre 
cdeedings upon it by the Petit- Jury, to be Inſufff 
ceient and Void, and holden for none, as appeaif 
by the following Caſe. 

In Pang, Caſe in the Lord Coote s Report 
Lib 4 Fol. 40. an Indictnient for Murder wa 
| declared Void for its-uncertainty, becauſe t 
Jury had not layed certainty in what Part * . 
YA — : 0 


| | $9 - „ 
Jody the mortal Wound was given, ſaying only, 
18Fhat twas about his Breaſt; the Words were, 
tel nam Plagam mortalem circiter Pectus. In like 
et Manner in Vaux's Cale, (Cooke's Rep. Lib. 4. Fol. 
nd) he being indicted for poiſoning Ridley, the 
ury had not plainly and expreſly averred that 
daley drank the Poiſon, tho' other Words imply- 
dit, and thereupon tne Indictment was judged - 
ſufficient. For (ſaich the Book) the Matter 
an Indictment ought to be full, expreſs, and cer- 
un, and ſhall not be maintained by Argument or Im- 
ication,; for that the Indittment is found by the Oath 
the Neighbourhood. In the 2d Part of Koll's Re- 
orts, Pag. 263. Smith and Malls Caſe, the 
ndictment was quaſhed for Uncertainty, becauſe 
che Jury had averred that Smith was either 2 
enſhervant or Deputy; Smith eviſtens Servi fue De- 
enatatu, are the Words. It was doubrleſs pro- 
ably enough proved to the Jury, that he Was ei- 
nher a Deputy or Servant, but becauſe the Indict- 
Ment did not abſolutely and certainly aver his 
ve Condition either of Servant or Deputy, it was 
eclared void: If there be any Defect of Certainty 
nah the Grand-Jury*'s Verdict, no Proof or Evi- 
ence to the Petit Jury can ſupply it: So it was 
deed in Miete and Wig's Cale, (Cooke 4. Rep. Fol. 
5, 46, 47.) it was layed that Wrote was killed at 
1M ippert oun, but did not aver that Shippertoun was 
-aFithin the Verge, tho” in Truth it was, and no 
verment or Oath to the N 
that ſmall Failure of Certainty to fupport the In- 
wilictment; and the Reaſon is render'd in theſe 
tiNords, vin, The Indictment being V ereqictum, id 
0 


ear 


Saying ; 


nd 
— 


* 


committed, that is, what they have ſeen orſe 
e, e ko onforw ot +, Wo 


s 4 . +» # * d 
hu as... A... 4 _ 
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* Mach more to this Purpoſe may be ſeen in an ex 
cellent: firrle Book printed without the Date af the Lear. 
i B; Harris, under the Title of EngliſhLiberties.;.. or: 
I Free- born Subject Inberitance : As. alſo; in another. 


 - mhigh is called, 4 Guide 10 Engliſh Furies, publiffied about 2 

ta ame Time as it ſuggeſted; for Prevention of the D 
— ge" zgaluſt the Lives af wapy Lords an- 
En rs,, ſtanding firm to the ancient Government of 
Baglpual. 


what others have told them; thef are not to be 
-Fiffered to make- probable Arguments, and infer. 
rom thence the Guilt of the accuſed; thelr 
Depoſitions _ to-be- poſitive, - plain, direct, 
od-tull : The Crime is to be fworn without any 
Poubtfulneſs, or Obſcurity; not in Words qua- 


he Depoſition of the Witneſſes, is one princi- 
al Ground of the Juries moſt rational Aſſu- 
Since of the Truth of their Verdiẽt: The Credit 
Ho of the Witneſſes ought to be free from all 
lt iemimn, that good, and conſcientious Men may 
| ationally rely upon them in Matters ot ſo great 
- Noment, as the Blood of a Man. It muſt alſo 
* e certainly evident, that all the Mutters which 


uſt be built on. theſe Meral Af Aſſurauces, which 
e Wiſdom of all Nations hath 26: as the 
elt and only Way of deciding Controverſies; 
>. nothing but the be ae with 
Tis 2 credible” that any Learned! in our. 


| aws,ſhonld tell a Grand-Ju ury,chat afar Jeſs Eyi- 
ence will warrant N ietment (hein but 


Rye for their erg s Hoch For hem do in like. 


anner lainly, a Tively afh 01 on their 
hs oe Ts th c ie Ally lation ; their Ver- 


7 
| ard from the accuſed Parties themſelves, not 


ned, and limited to Belief, Conceptions or Ap- 
0 chenſions. This abſolute Certainty required in 


ey depoſe, are conſiſtent with each other, and 
ccompanicd with fuch Circumſtances; as in their 
t render it credible ; All juſt Igdictments 


either can a e 2 who {wears to 


0 br cer erde the Perie Jia ee t tp. 
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dicts are, indeed, one and the ſame in Subftance 
and Senſe tho” not in Words. There is no real Rot 
Difference between affirming in Writing, that; 7 
an Indictment of Treaſon is true, as is the Pra- Nil 
&ice of Grand- Juries, and ſaying that the Par- Int. 
ty tryed thereupon is guilty of the Treaſon, hay 
whereof he is indicted, as is the Courſe of Petit- r 
Juries: — are both upon their Oaths; they lion 
are equally obligatory unto both; the one tnere · Ind 
fore muſt expect the ſame Lroof tor their Satis-iſh ( 
fad ion as the other, and as clear Evidence muſt heal 
be required for an Indictment, as for a Verdict; ur 
it is unreaſonable to think that a ſlighter Proof 
ſhould ſatisfy the Conſciences of the greater Jury 
than is requiſite to convince the leſs; and uncha Pep 
ritable bo. Imagine; that thoſe ſhould not be asf; 0: 

ſenſible as the Others of the Sacred Security theyſlot 
have given by Oath, to do nothing in their Ot v. 
fices, but according to Truth: 5 hus 
I ff their ought to be any Difference in the Pre 
ceedings of the Grand and Petit- Juries, the grea na 
ter Exactneſs and Diligence ſeems to be requiſpre 
red in the Grand: For as the ſame Work of findihis 
ing out the Truth, in order to the doing of Juflow 
ſtice, is alloted unto both, the greateſt Part dſhore 
the Burden ought to lie upon them that have th Don 
beſt one: of rforming it. The Invaſtpor 
Adity, Weakneſs, or Defects of the Proofs maſhe 
be equally evident to either of them: But lied 
there be Deceit in ſtifling true Teſtimonies, eme 
Nalice in ſuborning wicked Perſons to bring iſlerta 
ſuch as are falſe, the Grand- Jury may moſt eaſiij Vou 
nay, probably, can only diſcover it. They ap 01 

5 | no 
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ot ſtraitned in Time; 1 freely examine 
Private, without Interruption from the Coun- 
il or Court, ſuch Witneſſes as are preſented 
into them, or they ſhall think fit to call; they 
nay jointly or ſeverally enquire of their Friends 
Pr Acquaintance, after the Lives and Reputa- 
ions of the Witneſſes, or the accuſed Perſons, 
nd all Circumſtances relating unto the Matter 
Queſtion, and conſult together under the 
al of Secrecy : On the other Side, the Petit- 
ury being charged with the Priſoner, acts in 
en Court under the awe of the Judges; is ſub - 
ct to be interrupted or diſturbed by Council: 
Peprived of all —— of conſulting one 
Bnother, until the Evidence be ſumm'd up, and 
ot ſuffered to eat or drink until they bring in 
Verdict; ſo is it almoſt impoſſible for them 
hus limited to diſcover ſuch evil Practices, as 
ay be uſed for, or againſt the Priſoner by Sub- 
mation or Perjury to pervert Juſtice ; if there- 
ore the Grand- jury be not permitted to perform 
his Part of their Duty, it is hard to imagine 
ow it ſhould be done at all: And it is much 
More inconceivable how they can ſatisfy their 
Tonſciences, if they ſo neglect, as to find a Bill 
pon an imperfect Evidence, in the Abſence of 
nahe Priſoner, in Expectation that it willbe ſup- 
t lied at the Bar: It concerns them therefore to 
Aemember, that it they proceed on ſuch Un- 
rtainties, they will certainly give incurable 
ily Vounds unto their Neighbours Repurations 
order to the Deſtruction of their — | 
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our Forefathers, and the Opinion of this great 


| Fudge: 2. afift him, and appoint Counſel if he 
Leſire it: 


94 ) | 

Whatever _—: Do&rine of Indi&ing 
upon flight Proofs may have got in our Days, it Men 
is (as we have ſeen) both againſt Law and Reaſon, 
and contrary to- the Practice of former Times, 
My Lord Cole in his Comment on Weſtm. 2. tells us Ln n 
That in thoſe Days ( and as yet it ought to be) Indict. ut i 


ments taken in the Ab ſence of the Party were formel Nirc 


upon plain aud direct Proofs, and not upon Probabilitie Gnas 
aud Inferentes. Herein we ſee, that the Practice ofſides 


and judicious Lawyer, were directly againſt this 
new Poctrine; and ſome that have carefully 
looked backward; obſerved; that there are ver 
few Examples of Men acquitted by Petit Juries, r Ju 
becauſe Grand Juries of oſd were ſo wary in can- Inina 
viſliig every thing narrowly, and ſo ſenſible offi te 
their Duty, in proceeding acccording unto Truth If 
en Satiotatory Evidence, that few or nern 
were brought unto Trial, till their Guilt ſeem- 
It 5s thefefore a great Miſtake, to think that 
the ſecond Juxies were inſtituted for the hearing 
of fuller Proofs: That was not their Work, but 
to give an Opportunity to the accuſed Perſons toſſerre 
_—_ er for themſelves, and make their Defence, jou, 
ws cannot be thought to ſtrengthen the 
Evidence, unleſs they be ſuppoſed to play booty 
againſt their own Lives. By way of Anſwer, theÞhroc 
Priſoner may avoid the Charge; he is permitted x 
ro take Exceptions; he may demur, or plead tof11 
Indi&ments in Points of Law. Herein the Haft 


e may ſhew that the Indictors, : 1 


38665 5-5 
he Grand Jury, or ſome of them are not lawtyl 
Men, or not lawfully returned by the Sheriffs ; 
mbracery or Practice, may be proved in the 
acking of the Jury: A Conſpiracy or Subornati- 


b. put in the Witneſſes, by Queſtions about ſome 
ircumſtances that none could have asked, or 
magined except the Party accuſed : And be- 
tFides doing Right to the Indicted, in theſe and 
any other things, tis the People's Due to have 
ul the Evidence firſt taken in private, to be after- 
rards made p:blick at the Trial, that the King- 
om may be ſatisfied in the equal Adminiſtration 
t Juſtice, and that the Judgements againſt Cri- 
nals may be of greater Terrour, and more uſe- 
ul to preſerve the common Peace. 

Ince double Trials for every Offence, and all the 
Delays that accompany them, it may be anſwer⸗ 
d that, That Nulla unquam de Morte hominis 


dlong when the Life of Man is in Queſtion. The 


rred, may be compenſated by its ſevetity, but 
Blood raſhly ſpilt cannot be gathered up; and à Land 


Men, in Matters of this Nature, have ever 
* roceeded with extreme Caution, whilft the ſwife 
0 


Foot are in the Scripture repreſented under an 
Il Character, and have been often found in that 
aſte to draw more Guilt upon themfelves, than 
hat they pretended to chaſtiſe in others. TG 
oid this Miſchief in many well poliſhed King- 

i doms 


_ — — — —— — — — — 


on may be diſcovered ; Falſhood may be found 


If any object, that this Doctrine would : intro- L 


unctatio longa eſt Juv. No Delay is to be eſteem- 
Puniſhment of an Offender, that 1s a little dex 


olluted by it is hardly cleanſed. Wiſe and good 


b 
] 
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doms, ſeveral Courts of Juſtice are inſtitute 
who take Coguizance jof the ſame Facts, but 
ſubardinate unto one another, that in Matte 
of Life, Limb, Liberty, or other important Caſe 
there is a right of Appeal from the Interior, beforſit; x 
which it is firſt brought, to the Superior. Wherſhhwe 
this is wanting, Means have been found to givfhen 
Opportunity unto the Judges to reflect apon theſhnle: 
own Sentences, that if any Thing had been don 
raſhly,or through Miſtake, it might be corrected 
Man, even in his beſt Eſtate, ſeeming to hai; 
need of ſome ſuch helps. Tiberius Cæôʒur was nevi 
accuſed of too much Lenity; but when b@rm 
heard that Latorius Priſcus had been accuſed or 
Treaſon before the Senate, condemned, and inne 
mediately put to Death tam pracipites deprecatiſſror 
eſt pœnas, he deſired that ſuch ſudden Puniſſf 
ment might for the future be forborn; and a La 
was thereupon made, That no Decree of the Senaſſo in 
Pould in leſs than Ten Days be tranſmitted to ſh; 
Treaſury, before which Time it could not be ei. 
_ Ecuted, Tac Ann. 3. Matters of this Nature conlf 
cerning every Man in Eugland, it is not to . 
doubted but our Anceſtors conſidered them, at 
our Conſtitutions, neither admitting. of Subordio 
nate Judieatures, from whence Appeals may 
made, nor giving Opportunities unto Juries to 
examine their Verdicts, after they were given; 
they could not find a Way more ſuitable unto th 
Rules of Wiſdom, Juſtice, and Mercy than 
appoint TWO Juries with equal Care, accord: 
unto different Methods, the one in private 
Leiſure, the other publickly, in the Preſence - t 
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ty, and more ſpeedy to paſs upon every Man, fo 
none can be condemned, unleſs he be thought 

uilty by them both. And it cannot be imagined 
at ſo little Time, as is uſually ſpent in Tryals 
font; the Bar, before a Petit- Jury, ſhould be al- 
flowed: unto one that pleads for his Life, or unto 
21vhem who are to de ſatisfied in their Conſciences, 
heKnleſs it were preſumed, that the Grand- Jury 
load ſo well examined, prepared and digeſted the 
teq latter, that the other may proceed more ſuc- 
1\Fin&tly without Danger of Error. | 

er Therefore let the Grand Juries faithfully per- 
| form their high Truſt, and. neither be. cheated 
d q er frighted from their Duty: Let them purfue 
inne good old! Way fince no Innovation can be 
atihrought in, that will not turn to the Prejudice 
uli the accuſed Perſons and themſelves: Let them 
LaYſot be deluded with frivolous Arguments, ſo as 
enaſſo invalidate a conſiderable Part of our Law, and 
o Tender theniſelves inſignificant Cyphers, in Ex- 


e ectation that Petit- Juries will repair the Faults 


cMlthey commit, ſince that would be no leſs than to 
* 

Oo: weaken the other. (6. ht 
When a Grand Jury finds a Bill againſt any 


o Perſon they do all that in them lies to take away 


is Life if the Crime be Capital: And it is ridi- 
' ulous for them to pretend they rely upon the 
40 ertue of the Petit-Jary, if they ſhew none in 
="Pemſclves. They cannot reaſonably hope the 
1 Ther ſhould be more tender of the Priſoner's Con- 
Do ernments, more exact in doing Juſtice, or more 


Tareful in examining => Credit of the Wit- 


> Wight one of the beſt Fences that the Law pro- 
FJides: for our Lives and Liberties, and very much 


neſſes 
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—— by finding a Bill upon it. 
| y be exempted; from ti 
emuig: (at the leaſt) unto the M 
enſne, unleſs they uſe all the hon 
Eaw allows: to prevent them, n 
fly Avoid the. Seair of the Blood that m 
Qmifion, ſince it could not ha 
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